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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  296 

Fishermen's  Contingency  Fund 

agency:  National  Marine  Fisheries 
Service/National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Final  regulations. 

summary:  These  regulations  implement 
Title  IV  of  the  Outer  Continental  Shelf 
Lands  Act  Amendments  of  1978  (92  Stat. 
629.  Pub.  L.  95-372,  43  U.S.C.  Section 
1841  et  seq.  (Title  IV).)  Title  IV 
establishes  a  Fishermen’s  Contingency 
Fund  (Fund)  to  compensate  fishermen 
for  eligible  claims  for  actual  and 
consequential  damages,  including  lost 
profits,  due  to  damages  to,  or  loss  of, 
Hshing  vessels  or  Hshing  gear  by  items 
associated  with  oil  and  gas  exploration, 
development,  or  production  on  the  Outer 
Continental  Shelf  (OCS).  These 
regulations  establish  procedures  for 
administering  the  Fund,  and  for  filing, 
processing,  reviewing,  adjudicating  and 
paying  claims. 

EFFECTIVE  DATE:  Sections  296.1  through 
296.3,  §§  296.5  through  296.9  and  §  296.15 
are  effective  on  January  24, 1980.  Section 
296.4  and  §§  296.11  through  296.14  are 
effective  February  25, 1980.  Any  lease, 
exploration  permit,  easement  or  right-of- 
way  in  effect  on  January  24, 1980  shall 
be  assessed  under  §  §  296.4  (a)  and 
(c)(1). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  L  Grable  or  Ms.  Kathryn  E. 
Hensley,  Financial  Services  Division, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Washington,  D.C.  20235, 
Telephone  (202)  634-4688. 

SUPPLEMENTARY  INFORMATION: 

I.  Response  to  Public  Comments. 

A  notice  of  proposed  rulemaking  for 
implementation  of  the  Fund  was 
published  on  May  24, 1979,  (44  FR 
30292).  We  received  a  number  of 
detailed  comments  in  response  to  the 
notice  of  proposed  rulemaking.  Many 
comments  raised  questions  or  made 
suggestions  which  have  resulted  in 
changes  in  these  final  rules.  The 
comments  and  the  resulting  changes  in 
these  final  rules  are  discussed  below. 

A.  Section  296.2.  Definitions 

“Area  affected  by  Outer  .Continental 
Shelf  exploration,  development  or 
production  activities. "  The  proposed 


definition  included  any  area  of  the  OCS 
-in  which  such  activities  “have  taken 
place  or  are  taking  place." 

Comment:  One  commenter  stated  that 
this  defnition  is  too  broad  and  bears  no 
reasonable  relationship  to  areas  in 
which  oil  and  gas  obstructions  might  be 
encountered.  Each  area  should  be 
defined  by  coordinates  and  landward 
areas  should  be  limited  to  speciHed 
traffic  corridors  leading  to  areas  where 
oil  or  gas  activities  are  taking  place  or  to 
pipeline  corridors. 

Response:  The  definition  is  important, 
since  it  controls  one  of  the  criteria  of  a 
claim’s  presumed  cause.  In  order  to 
more  realistically  limit  availability  of 
the  presumption  of  causation  to 
probable  areas  of  OCS  oil  and  gas 
related  obstructions,  these  Hnal  rules 
have  been  changed  to  redefine  the  term 
as  any  area  which  is:  (1)  Under  oil  and 
gas  lease  on  the  OCS,  (2)  within  one-half 
geographical  mile  of  a  lease,  pipeline, 
easement  or  right-of-way  on  the  OCS,  or 
(3)  otherwise  associated  with  OCS  oil 
and  gas  activities  (such  as  expired  lease 
areas,  relinquished  rights-of-way  and 
easements,  and  areas  used  extensively 
by  surface  vessels  supporting  oil  and 
gas  activities).  Determinations  about  the 
third  part  of  the  redeHned  term  will  be 
made  on  a  case-by-case  basis  by  the 
Chief,  Financial  Services  Division, 

NMFS,  based  upon  information  supplied 
by  the  Department  of  the  Interior.  The 
Chiefs  decision  is  subject  to  review  by 
an  administrative  law  judge  (ALJ). 

“Commercial  Fishing  Vessel" 

The  term  “commercial  fishing  vessel,” 
as  defined  in  the  proposed  regulations, 
inadvertently  included  recreational 
fishing  vessels. 

Comment:  Commenters  suggested  the 
following  changes  to  the  definition: 

Recreational  fishermen  fishing  for 
their  own  consumption  should  be 
excluded; 

Eligible  commercial  fishermen  should 
be  required  to  earn  some  minimum 
percentage  of  their  livelihood  from 
commercial  fishing;  and 

Only  casualties  occurring  when  a 
commercial  fishing  vessel  is  being  used 
for  commercial  Hshing  purposes  should 
be  eligible  for  compensation. 

Response:  Commercial  passenger 
carrying  fishing  vessels  are  within  the 
meaning  of  the  term  “commercial  Hshing 
vessel”  as  that  term  is  defined  in  the 
Title  IV  statute.  Fishing  vessels  operated 
for  non-commercial  recreational 
purposes  are  not  within  the  statutory 
definition.  The  final  rules  have  been 
changed  to  exclude  recreational  vessels. 

“Holder" — The  term  “holder”  was 
defined  to  mean  the  record  holder  of  any 


lease,  exploration  permit,  easement  or 
right-of-way.  ^ 

Comment:  One  commenter  suggested 
the  definition  of  the  term  “holder” 
should  include  such  holder’s  assignee  of 
rights  or  such  “holder’s”  designated 
agent. 

Response:  These  Hnal  rules  have  been 
changed  as  suggested  by  the  comment. 

“Respondent" — Sections  296.2,  296.4, 
296.8,  and  296.11  deal  with  the  definition 
of  “respondent,”  assessable  persons, 
admission  or  denial  of  responsibility, 
and  payment  of  costs. 

Comment:  Several  commenters 
suggested  that  time  limits  should  be 
established  so  that  oil  and  gas 
companies  are  not  perpetually  exposed 
to  assessments  or  other  liabilities  simply 
because  they  had  operated  in  a 
particular  area  at  some  time  in  the  past. 

Response:  Assessments  for  the 
purpose  of  funding  the  area  accounts 
will  be  based  by  the  Department  of  the 
Interior  on  current  inventories  of  leases, 
easements,  rights-of-way,  and  permits  in 
effect.  Abandoned,  relinquished, 
cancelled,  or  otherwise  non-effective 
leases,  easements,  rights-of-way,  or 
permits  will  not  be  included  for  the 
purpose  of  assessment,  but  will  be 
included  in  Interior’s  notices  of  claims 
and  requests  for  admission  or  denial  of 
responsibility.  Additionally,  the  concept 
of  a  “respondent”  has  been  replaced  by 
a  concept  of  an  “interested  person”,  as 
explained  elsewhere  in  this  Preamble. 

B.  Section  296.3.  Fishermen’s 
Contingency  Fund 

This  section  excludes  from  the 
geographical  area  of  all  area  accounts 
any  area  under  State,  rather  than 
Federal,  jurisdiction. 

Comment:  One  commenter  suggested 
the  final  rules  strike  the  phrase  “any 
portion  of  the  OCS  which  is”  in 
§  296.3(b)  and  substitute  “submerged 
lands”  in  its  place. 

Response:  These  final  fules  have  been 
changed  as  suggested  by  the  comment. 
Section  296.3(b)  is  redesignated  as 
§  296.3(c). 

In  addition,  the  deHnition  of  “outer 
continental  shelf’  has  been  changed  in 
these  final  regulations,  to  track  the 
statutory  definition  in  43  U.S.C.  section 
1331. 

Although  the  statutory  deHnition  is 
not  very  helpful  to  the  average 
fisherman,  NOAA  believes  the 
definition  used  in  the  proposed 
regulations  could  have  created 
confusion  in  some  cases  about  which 
geographic  areas  are  assessed  to  pay 
into  the  Fund. 
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C.  Section  296.4.  Payments  into  the  Fund 
Assessments  to  Maintain  Accounts 

Section  296.4(b)  provides  for 
reassessments  when  the  amount 
remaining  in  any  area  account  is  less 
than  one-half  its  total  capitalizable 
amount. 

Comment:  Commenters  suggested: 
Reassessment  should  occur  whenever 
monies  in  an  area  account  are 
insufHcient  to  pay  adjudicated  claims; 
and 

Reassessment  should  occur  whenever 
monies  in  an  area  account  are  less  than 
90  percent  of  its  total  capitalizable  cost. 

Response:  Since  tack  of  monies  to  pay 
a  claim  would  create  a  debt  of  the  Fund, 
and  since  payment  of  reassessments  is 
due  within  thirty  days  of  billing,  NOAA 
believes  the  present  provisions  are 
sufficient. 

Calculation  of  Amount 

Section  296.4(c)  established  the 
assessment  for  exploration  permits  at 
$25.00. 

Comment:  One  commenter  suggested 
that  the  proposed  assessment  for 
exploration  permits  was  too  low.  At  a 
fee, of  $25.00  per  exploration  permit, 
there  would  have  to  be  4,000  exploration 
permits  to  fund  one  area  account  at  the 
$100,000  level. 

Response:  The  concern  is  that  there 
would  be  no  way  of  adequately  funding 
an  area  account  prior  to  the  time  leasing 
and  development  or  production  takes 
place,  since  Fund  income  from 
exploration  permits  would  be  negligible. 
NOAA  does  not  believe  that  this  will  be 
a  significant  problem.  In  these  Hnal  rules 
the  assessment  for  exploration  permits 
is  increased  from  $25.00  to  $50.00  in 
order  to  better  defray  the  cost  of 
administering  such  assessments. 

Comment:  One  commenter  observed 
that  §  296.4(c)(l)(iii)  allows  escapement 
from  assessment  by  new  permits,  leases, 
rights-of-way,  or  easements  which  come 
into  existence  between  assessments, 
until  the  next  assessment.  The 
commenter  apparently  believes  new 
permits,  leases,  rights-of-way,  and 
easements  should  be  assessed  as  soon 
as  they  exist. 

Response:  New  assessments  will 
occur  whenever  an  area  account’s 
capital  is  less  than  $50,000.  If  claims  are 
paid  on  a  continuing  basis  from  any 
area  account,  virtually  all  persons  liable 
to  pay  assessments  will  eventually  pay 
as  reassessments  are  made.  NOAA 
believes  no  change  in  these  final  rules  is 
warranted. 

Section  296.4(c)(l)(v)  deals  with  the 
exclusion  of  certain  flow  and  gathering 
lines  from  the  assessment  of  pipeline 
easements. 


Comment:  One  commenter  suggested 
the  word  "operation”  as  it  appears 
immediately  before  the  period  at  the  end 
of  this  section  should  be  stricken  and 
the  word  “operator”  should  be  inserted 
in  lieu  thereof; 

A  second  commenter  suggested  the 
phrase  should  read  "under  unitized 
operation  or  a  single  operation.” 

Response:  These  final  rules  have  been 
changed  to  refer  to  either  contiguous 
unitized  leases  or  contiguous  leases 
under  a  single  operator. 

Billing 

Comment:  One  commenter  suggested 
the  Department  of  the  Interior's 
assessment  billing  under  §  296.4(d) 
should  include  an  itemized  statement  of 
assessment. 

Response:  The  Department  of  the 
Interior  intends  each  billing  to  contain 
an  itemized  statement  of  assessment. 
These  final  rules  have  been  changed 
accordingly. 

By  Whom  and  When  Payable 

Section  296.4(e)  requires  assessments 
to  be  paid  within  thirty  days  after 
billing. 

Comment:  One  commenter  suggested 
that  assessment  payments  should  be 
due  sixty  days  after  the  assessment. 

Response:  NOAA  believes  thirty  days 
is  a  reasonable  period  for  responding  to 
a  billing. 

D.  Section  296.5.  Claims  Eligible  for 
Compensation 

Damage  or  Loss  of  Fishing  Gear 

Section  296.5(b)  deals  with  the  type  of 
damage  eligible' for  Fund  compensation 
and  specifically  provides  that  casualties 
occurring  in  waters  under  State 
jurisdiction  may  nevertheless  be  eligible 
for  Fund  compensation  if  the 
obstructions  causing  the  casualties  were 
associated  with  oil  and  gas  exploration, 
development  or  production  activities  on 
the  Federal  Outer  Continental  Shelf. 

Comment:  One  commenter  suggested 
deleting  the  provision  allowing  Fund 
compensation  for  damage  occurring  in 
waters  under  State  jurisdiction  caused 
by  obstructions  related  to  Federal  OCS 
oil  and  gas  activities. 

Response:  Debris  and  other 
obstructions  directly  related  to  Federal 
OCS  oil  and  gas  activities  might  be 
deposited  in  waters  under  State 
jurisdiction.  For  example,  a  supply 
vessel  bound  for  an  OCS  site  may  lose 
overboard,  in  waters  under  State 
jurisdiction,  a  large  piece  of  equipment 
hazardous  to  commercial  fishing 
operations.  Additionally,  the  Fund’s 
authorizing  legislation  provides  that 
damage  need  not  have  occurred  in  the 


geographic  area  of  a  specific  area 
account  in  order  to  be  the  liability  of 
that  area  account.  In  many  cases, 
however,  the  OCS-related  nature  of 
obstructions  causing  damage  in  waters 
under  State  jurisdiction  will  have  to  be 
specifically  proven,  since  the 
presumption  of  causation  contained  in 
§  296.9(b)  will  apply  to  casualties 
occurring  in  waters  under  State 
jurisdiction  only  if  that  particular  area  is 
an  “area  affected  by  OCS  exploration, 
development  or  production  activities” 
(one  of  the  criteria  of  the  presumption's 
avaijability).  No  change  in  these  final 
rules  is  warranted. 

Exceptions 

Section  296.5(c)  restates  the  Title  IV 
statute’s  requirement  that  claims  are  not 
eligible  for  Fund  compensation  in 
certain  cases,  including  if  the  damages 
claimed  are  caused  by  items  attributable 
to  a  “financially  responsible  party”. 

Comment:  Commenters  suggested: 
Claimants  should  be  able  to  claim 
against  the  Fund  as  an  alternative  to 
litigation  against  financially  responsible 
parties; 

A  denial  of  responsibility  on  the  part 
of  oil  and  gas  companies  notified  by  the 
Department  of  the  Interior  should, 
thereafter,  enable  claimants  to  collect 
from  the  Fund  even  if  such  companies 
are  found  by  a  hearing  examiner 
(administrative  law  judge]  to  be 
responsible;  and 

Claimants  should  be  allowed  to 
recover  compensation  from  the  Fund 
even  if  financially  responsible  oil  and 
gas  companies  admit  responsibility  for 
claimants’  damages  ^cause  it  may  be 
difficult  to  recover  from  oil  and  gas 
companies. 

Response:  The  Fund’s  authorizing 
legislation  makes  damages  attributable 
to  financially  responsible  parties 
ineligible  for  compensation.  No  change 
in  these  final  rules  as  to  that  issue  is 
therefore  permissible. 

The  final  regulations  define  a 
“financially  responsible  party”  as, 
generally,  a  financially  solvent  person 
who  is  responsible  for  damage  to  or  loss 
of  commercial  fishing  vessels  or  gear  by 
items  associated  with  OCS  oil  and  gas 
activities.  NOAA  believes  this  definition 
is  consistent  with  Congressional  intent 
that  the  Fund  not  be  an  alternate 
remedy  when  the  oil  or  gas — related 
company  responsible  for  the  damage  is 
known  and  able  to  pay  for  the  damage. 

The  final  regulations  also  expand 
§  296.5(c),  attempting  to  include  in  one 
list  the  Title  IV  statute’s  requirements 
prohibiting  or  limiting  payment  of 
awards  by  the  Fund,  and  to  cross- 
reference  the  statutory  requirements  to 
the  appropriate  sections  of  the  final 
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regulations.  E.  section  296.6.  Amount  of 
awards. 

Fishing  Gear 

Section  296.6(b)  establishes 
replacement  cost,  less  salvage  value,  as 
the  measure  of  Fund  compensation  for 
irreparable  fishing  gear  damage. 

Comment  Commenters  suggested 
using  depreciated  replacement  cost  or 
fair  market  value,  rather  than 
replacement  cost  less  salvage  value,  as 
the  measure  of  Fund  compensation  for 
irreparable  fishing  gear  damage. 

Response:  We  believe  replacement 
cost  less  salvage  value  is  the  fairest 
criterion  since  (1)  fishing  gear  often  does 
not  depreciate  normally  due  to  constant 
repair  (for  example,  nets)  and  (2)  a  fair 
market  value  for  different  components 
of  fishing  gear  is  often  impossible  to 
establish.  Hie  final  rules  clarify  that 
“replacement  cost"  means  the  cost  of 
new  fishing  gear,  without  consideration 
of  wear  and  tear  on  the  damaged  or  lost 
gear. 

Consequential  damage 

Comment:  One  commenter  suggested 
there  is  a  possibility  that  §  296.6(c)  may 
allow  consequential  damages  without 
actual  damages. 

Response:  Hie  only  such  possibility 
we  can  foresee  is  a  daim  for  lost  profits 
incurred  as  a  result  of  disengaging 
fishing  gear  in  such  a  way  as  to  prevent 
actual  damage  of  the  gear  involved.  This 
will  encourage  claimants  to  mitigate  or 
altogether  avoid  actual  damages,  but 
may  result  in  damage  in  the  form  of  lost 
profits  as  a  result  of  such  mitigation  or 
avoidance.  In  respon'te  to  an  additional 
comment  on  this  section,  this  type  of 
consequential  damage  ordinarily  will  be 
limited  to  the  replacement  cost,  minus 
salvage  value,  of  the  gear  involved, 
unless  the  fisherman  can  show  that  his 
efforts  to  free  the  gear  were  reasonable 
and  that  abandonment  of  the  gear  would 
have  resulted  in  greater  economic  loss 
(see  final  §  296.6(c)(2](ii]). 

Loss  of  Profits 

Section  2^.6(c)(2J  limits  claims  for 
lost  profits  to  a  period  of  six  months  or 
less. 

Comment:  One  commenter  suggested 
claims  for  lost  profits  beyond  six  months 
should  be  allowed  if  a  claimant  can 
produce  substantiating  records. 

Response:  The  Fund’s  authorizing 
legislation  limits  lost  profits 
compensation  to  a  maximum  of  six 
months.  No  change  in  these  final  rules  is 
permissible. 

Section  296.6(c)(2)  also  specifies  that 
the  ordinary  measure  of  compensation  is 
the  net  profits  lost. 


Comment:  Commenters  had  the 
following  suggestions:  One  commenter 
questioned  how  net  profits  will  be 
determined  and  pointed  out  that  certain 
fixed  expenses  continue  whether  vessels 
are  fishing  or  not: 

Crew  members  should  not  be  able  to 
claim  compensation  for  their  losses, 
either  on  their  own  or  through  vessel 
owners: 

The  determination  of  economic  loss 
will  be  difficult.  Income,  for  example, 
fluctuates  greatly  according  to  season, 
type  of  fishery,  and  what  processors  are 
willing  to  purchase.  Income  tax  returns 
reflect  aggregate  annual  income,  which 
might  be  too  low  when  applied  to  any 
specific  activity  at  any  specific  point  in 
a  year.  Fish  tickets  for  a  given  period 
would  more  accurately  reflect  gross 
income  for  that  period  but  would  not 
contain  evidence  of  expenses: 

It  will  be  difficult  to  determine  income 
or  profits  in  newly  developing  fisheries: 

Compensation  for  economic  loss 
should  be  based  upon  average 
performance  for  comparable  quarters  of 
at  least  two  years  prior  to  a  casualty. 

The  variable  nature  of  fishing  makes 
income  averaging  over  longer  periods 
the  fairest  method  of  measuring 
compensation  for  lost  profits:  and 
Compensation  for  economic  loss 
which  includes  profits  greater  than  net 
profits  is  outside  the  purview  of  the 
Fund’s  authorizing  legislation. 

Response:  The  determination  of 
reasonable  compensation  for  economic 
loss  will  be  difficult.  Attempting  to  make 
fine  distinctions  might  often  result  in  a 
considerable  expenditure  of  time  and 
money  on  the  part  of  the  claimant,  the 
Government,  and  the  Fund.  We  believe, 
consequently,  that  a  pre-hearing 
administrative  standard  should  be 
established  in  the  interest  of  efficiency. 

Crew  members’  claims  for  economic 
loss  are  eligible  under  the  Fund’s 
authorizing  legislation.  To  facilitate 
resolution  of  multiple  claims  resulting 
from  one  casualty,  these  final  rules  do 
suggest  that  the  claims  of  all  crew 
members  be  aggregated  and  submitted 
by  the  owner  or  operator  on  behalf  of 
the  crew  members  (see  §  296.7(d)). 

To  facilitate  resolution  of  claims,  we 
intend  to  propose  settlements  and  make 
other  agency  recommendations  for 
economic  loss  compensation  based  upon 
the  vessel  owner  or  operator’s  latest 
Federal  income  tax  return  where  such 
return  reflects  the  operation  of  the 
vessel  involved  in  the  casualty,  or  a 
similar  vessel.  Hie  annual  net  profit  in 
such  a  return  will  be  used  to  make  a  pro 
rata  computation  of  the  vessel  owner  or 
operator’s  loss  of  net  profit  for  a 
reasonable  period  during  which  vessel 
operation  was  prevented  by  the 


casualty.  The  annual  income  and 
expense  data  in  such  a  return  will  be 
used  to  compute  the  crew  members’ 
shares  of  lost  profits  (when  crew 
member  claims  are  filed  relating  to  the 
casualty)  according  to  the  contractual 
share  to  which  eatA  crew  member  was 
entitled  (see  also  §  296,7.(e)(ll)), 

We  believe  this  is  a  fair  and  efficient 
resolution  of  an  otherwise  difficult 
evidentiary  problem.  Hie  claimant  or  an 
“interested  person’’  disagreeing  with  the 
application  of  this  standard  has  the 
opportunity,  subject  to  certain 
standards,  to  present  evidence  at  any 
hearing  before  an  administrative  law 
judge  (ALJ)  for  the  purpose  of  rebutting 
this  standard  for  determining 
compensation  in  particular  cases.  'Hie 
ALJ  has  the  discretion  to  consider  cmy 
and  all  other  evidence  in  determining 
the  measure  of  compensation  for  * 
economic  loss. 

These  final  rules  have  been  changed 
accordingly. 

Other 

Section  296.6(c)(3)  of  the  proposed 
regulations  allowed  Fund  compensation 
for  consequential  damage,  including 
personal  injury  resulting  from  damaged 
fishing  gear. 

Comment:  One  commenter  suggested 
deleting  personal  injury  compensation 
because  the  Fund’s  authorizing 
legislation  does  not  contemplate  it. 

Response:  'Hie  Fund’s  authorizing 
legislation  provides  for  “reasonable 
compensation  for  damages  to,  or  loss  of, 
fishing  gear  and  any  resulting  economic 
loss  to  commercial  fishermen”.  We 
agree  that  this  language  does  not 
explicitly  include  compensation  for 
personal  injury.  Additionally, 
compensation  for  personal  injury  is 
provided  for  in  commercially  available 
marine  protection  and  indemnity 
insurance,  and  remedies  are  available 
under  admiralty  law.  We  believe  that 
title  IV  was  intended  to  provide 
compensation  for  damages  not  normally 
compensable  rmder  other  systems  of 
remedies.  Accordingly,  these  final  rules 
have  been  changed  to  exclude  Fund 
compensation  for  personal  injury. 

Attorneys’  fees 

Section  296.6(d)  authorizes  Fund 
compensation  of  reasonable  attorneys’ 
fees. 

Comment:  Commenters  submitted  the 
following  comments:  Allow  recovery  of 
actual,  rather  than  reasonable, 
attorneys’  fees: 

Make  payment  of  attorneys’  fees 
discretionary: 

There  should  be  no  recovery  for 
attorneys*  fees  if  claim  is  unsuccessful: 
and 
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If  claimant’s  claim  is  reduced  to 
reflect  claimant's  contributory 
negligence,  recovery  for  claimant's 
attorneys’  fees  should  be  reduced 
proportionately. 

Response:  It  would  not  be  proper 
under  the  Title  IV  statute  to  allow  Fund 
compensation  of  actual,  but 
unreasonable,  attorneys’  fees.  The  title 
IV  statute  requires  payment  of 
reasonable  attorneys’  fees  if  claimant  is 
successful.  We  believe  that  reducing 
attorneys’  fees  proportionately  to  reflect 
reductions  of  claims  due  to  claimant’s 
contributory  negligence  is  not  in 
accordance  with  normal  standards  for 
computation  of  fees,  and  would  be 
difficult  to  administer. 

We  agree  that  unsuccessful  claimants 
should  not  recover  attorneys’  fees. 

These  Hnal  rules  have  been  changed 
accordingly. 

Negligence  of  claimant 

Section  296.6(e)  establishes  negligence 
factors  and  provides  for  reduction  of 
compensation  based  upon  a 
comparative  negligence  standard. 

Comment:  The  following  comments 
were  submitted:  Claimants’  duty  to 
mitigate  damages  should  be  modified  by 
inclusion  of  the  word  "diligently”; 

Claimant  negligence  should  constitute 
an  absolute  bar  to  recovery,  rather  than 
only  a  partial  bar  under  comparative 
negligence  theory;  . 

Negligence  factors  should  include  (1) 
failure  to  abide  by  established  rules  of 
the  road  and  (2)  failure  to  use  proper 
care.  Oil  and  gas  companies  should  be 
provided  some  legal  protection  against 
fishermen  negligently  damaging 
pipelines  or  subsea  wells  in  such  a  way 
that  materials  from  them  subsequently 
become  obstructions; 

Claimants’  negligence  should  be 
restricted  to  intentional  acts; 

The  criterion  for  navigation  safety 
zones  is  too  general  and  should  be  more 
specifically  defined  with  care  being 
taken  to  assure  that  not  too  large  an 
area  is  removed  from  traditional  fishing 
grounds. 

Response:  These  final  rules  have  been 
changed  to  (1)  require  “due  diligence”  in 
the  mitigation  of  damages  and  (2) 
include  failure  to  use  proper  care  and 
failure  to  abide  by  established  rules  of 
the  road  as  additional  negligence 
factors. 

The  comparative  negligence  standard 
is  in  the  Title  IV  statute,  and  we  do  not 
agree  that  claimants’  contributory 
negligence  should  be  an  absolute,  rather 
than  a  partial,  bar. 

Providing  oil  and  gas  companies  legal 
protection  against  damage  caused  by 
fishermen  is  outside  the  scope  of  the 
Fund’s  authorizing  legislation.  If, 


however,  a  fisherman’s  conflict  with  oil 
and  gas  property  results  in  the  spread  of 
materials  which  subsequently  become 
obstructions,  some  consolation  is 
pVovided  by  the  fact  that  a  Fund  claim 
for  the  first  conflict  probably  will  result 
in  the  obstruction  site  being  charted  or 
noted  in  Notices  to  Mariners,  thereby 
likely  removing  it  from  the  possibility  of 
producing  further  Fund  claims. 

,  Navigational  safety  zones  are 
established  for  the  safety  of  all  ocean 
users.  Since  they  may  vary  with 
different  conditions,  the  criterion  should 
be  kept  general. 

We  see  no  good  reason  why 
unintentionally  negligent  acts  should  be 
excluded. 

Section  296.6(e](2](ii]  has  been 
changed  in  these  Hnal  rules  to  add  the 
phrase  “(casualties  occurring  within  a 
one-quarter  mile  radius  of  obstructions 
so  recorded  or  marked  are  presumed  to 
involve  negligence  or  fault  of  the 
claimant)”.  The  effect  of  this  change  is 
to  presume  negligence  or  fault  in  the 
case  of  a  vessel’s  incurring  a  casualty 
within  a  one-quarter  mile  radius  of 
obstructions  previously  recorded  on 
National  Ocean  Survey  charts  or  in  the 
Notice  to  Mariners,  or  marked  by  a 
buoy.  This  new  provision  may  reduce, 
but  usually  will  not  eliminate,  an  award. 
The  fishermen  may  provide  evidence  to 
show  that  his  action  was  not  negligent, 
or  that  the  obstruction  he  encountered 
was  not  the  one  charted. 

Comment:  One  commenter  suggested 
that  negligence  of  vessel  owners  or 
operators  which  bars  or  reduces  their 
Fund  claims  should  likewise  bar  or 
reduce  claims  from  crew  members 
relating  to  the  same  casualty. 

Response:  NOAA  agrees  that 
imputing  the  vessel  owner  or  operator’s 
negligence  to  the  crew  is  reasonable. 

The  Fund  should  not  pay  the  crew  for 
losses  caused  by  such  negligence.  These 
final  rules  have  been  changed  as 
suggested. 

Insurance  Proceeds 

Section  296.6(f)  disallows  recovery 
from  the  Fund  of  any  portion  of  a  claim 
which  will  be  covered  by  insurance  and 
requires  a  claimant  to  first  seek 
recovery  from  such  insurance  of  that 
portion  of  the  casualty  which  may  be 
covered  by  such  insurance. 

Comment:  One  commenter  suggested 
the  rules  should  not  require  a  claimant 
to  first  seek  recovery  from  insurance. 

Response:  We  do  not  believe 
Congress  intended  the  Fund  to  become  a 
substitute  for  currently  available  marine 
insurance.  This  section  largely  excludes 
from  Fund  compensation  damage  to 
vessels,  since  such  damage  is  generally 
recoverable  under  commercially 


available  marine  insurance.  Since, 
however,  damage  to  fishing  gear  is  not 
generally  recoverable  under  such 
insurance,  fishing  gear  damage  generally 
would  not  be  subject  to  the  requirement 
first  to  seek  recovery  from  insurance. 
The  final  rules  require  that  claimants 
provide  a  copy  of  any  insurance  policies 
covering  the  vessel,  so  the  Chief,  FSD 
and  the  ALJ  may  determine  whether  the 
damage  claimed  may  be  compensable 
by  insurance  (see  §  296.7(e)(13)]. 

F.  Section  296.7.  Instructions  for  filing 
claims 

(a)  Five-day  report  required  to  gain 
presumption  of  validity. 

Section  296.7(a)  requires  the  reports 
upon  which  the  presumption  of  validity 
depends  to  be  made  within  five  days.  In 
these  final  regulations,  the  presumption 
of  “validity”  is  changed  to  a 
presumption  of  “causation”  by 
obstructions  associated  with  OCS  oil  or 
gas  activities. 

Comment:  One  commenter  suggested 
increasing  the  time  period  of  the  report 
from  five  days  to  ten  days. 

Response:  The  Fund’s  authorizing 
legislation  specifies  only  five  days  for 
the  submission  of  the  report.  No  change 
in  these  final  rules  is  therefore  permitted 
concerning  this  issue.  The  final 
regulations  allow  the  owner  or  operator 
of  the  fishing  vessel  to  file  a  five-day 
report  on  behalf  of  the  entire  crew, 
owner,  and  operator  of  the  vessel. 

Where  to  radiotelephone  file  the  five- 
day  report 

Section  296.7(a)(3)  of  the  proposed 
regulations  established  that  five-day 
reports  (required  for  the  presumption  of 
validity]  must  be  made  to  specific 
National  Marine  Fisheries  Service 
(NMFS)  representatives  at  the  NMFS 
Regional  Offices. 

Comment:  One  commenter  stated 
claimants  far  distant  from  the  NMFS 
Regional  Offices  would  be  unable  to 
make  contact  by  radiotelephone  (the 
example  given  is  a  claimant  in  the 
Beaufort  Sea  trying  to  reach  Juneau, 
Alaska,  by  radiotelephone).  Other 
allowable  reporting  contacts  should  be: 
Coast  Guard  offices,  local  marine 
operators,  or  local  National  Marine 
Fisheries  Service  representatives; 

Notification  of  Coast  Guard  by  radio 
would  be  a  better  alternative,  since 
radiotelephone  reports  are  sometimes 
difficult  or  impossible  when  large 
incidence  of  radiotelephone  traffic 
closer  to  shore  blocks  communication. 

Response:  Although  it  may  sometimes 
prove  difficult  or  impossible  for  a 
claimant  to  radiotelephone  a  National 
Marine  Fisheries  Service  Regional 
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Office  from  the  casualty  site,  some 
control  must  be  maintained  over  the 
receipt  of  five-day  reports  if  they  are  to 
serve  their  proper  purpose.  Since  the 
world  at  large  cannot  be  expected  to  be 
familiar  with  either  the  requirements  of 
a  five-day  report  or  their  proper 
processing,  the  report  destination  must 
be  limited  to  the  National  Marine 
Fisheries  Service.  The  Coast  Guard 
informs  NMFS  that  they  are  concerned 
that  the  message  of  traffic  from  Title  IV 
claims  might  hinder  their  ability  to 
conduct  their  primary  functions,  such  as 
search  and  rescue.  Accordingly,  the  final 
regulations  require  that  the  five-day 
report  be  made  to  the  local  NMFS 
Regional  Office. 

Action  296.7(a)(2)(ii)  of  the  proposed 
regulations  would  have  required 
claimants  who  had  made  five-day 
radiotelephone  or  oral  reports  to  confirm 
them  in  writing  within  five  days  of  their 
first  return  to  port.  This  has  been 
modified  to  strongly  recommend  (rather 
than  require)  that  written  confirmation 
be  made  to  ^e  Chief,  Financial  Services 
Division,  NMFS,  as  soon  as  possible 
(see  §  296.7(a){3]  of  the  final 
regulations). 

Contents 

Section  296.7(e)(10)  deals  with  proof 
of  ownership  of  damaged  fishing  gear, 
estimates  of  its  replacement  or  repair 
cost,  the  facts  of  the  damage  or  loss.  etc. 

Comment:  Commenters  submitted  the 
following  comments: 

Owners  of  homemade  nets  will  have 
difficulty  proving  possession  because 
they  do  not  have  purchase  invoices  or 
sales  receipts; 

Provisions  should  be  made  to  include 
reasonable  value  of  makers’  labor 
involved  in  homemade  nets; 

Claimants  who  cannot  prove  purchase 
or  ownership  of  damaged  fishing  gear 
because  they  no  longer  have  purchase 
invoices  or  sales  receipts  should  be 
allowed  to  substitute  affidavits  from 
sellers;  and 

Lessees  of  fishing  vessels  or  gear  may 
have  difficulty  proving  their  lease  rights. 

Response:  The  best  available 
evidence  of  possession  or  ownership 
must  be  submitted.  Purchase  invoices, 
sales  receipts,  income  tax  depreciation 
schedules,  and  the  like  are  the  best 
evidence.  Where  these  are  unavailable, 
affidavits  from  sellers,  crew  members, 
claimants,  or  other  persons  will  be 
considered.  Unwritten  lease  rights  may 
be  proven  by  an  affidavit  from  the 
lessor. 

Reasonable  labor  charges  for  net 
makers  may  be  included,  unless  this  is  a 
normal  duty  for  which  crew  members 
are  compensated  by  their  regular  share 
of  vessel  income. 


All  comments  can  be  accommodated 
by  the  section  as  presently  written  and 
no  change  in  these  final  rules  is 
warranted. 

Section  296.7{eJt27)  deals  with 
acceptable  means  of  fixing  the  position 
of  obstructions  causing  loss  or  damage. 
The  section  specifically  states  that  radar 
bearings  are  not  an  acceptable  means  to 
locate  an  obstruction. 

Comment  One  commenter  stated 
radar  bearings  are  accurate  and  should 
be  an  acceptable means  of  fixing  the 
position  of  an  obstruction; 

A  commenter  suggested  several 
technical  errors  be  corrected. 

Response:  The  most  accurate  method 
generally  available  for  fixing  positions  is 
Loran  C  time  delay  readings,  and 
§  296.7(e)(27)  lists  Loran  C  as  the  most 
preferable  method.  Other  methods,  in 
descending  order  of  preference,  are 
noted.  Some  of  these  other  methods 
allow  radar  distance  readings  when 
used  in  conjunction  with  compass 
bearings  to  visually  observed  fixed 
objects.  Radar  bearings  by  themselves 
are,  however,  inadequate  for  fixing  the 
position  of  obstructions  since  the  radar 
equipment  generally  used  aboard  fishing 
vessels  is  not  sophisticated  enough  to 
allow  accurate  position  fixing  by  the  use 
of  radar  bearings  alone.  The  final 
regulations  allow  use  of  radar  bearings 
alone  only  if  no  better  method  of 
position-fixing  is  available. 

Certain  technical  errors  have  been 
corrected  by  appropriate  changes  in 
these  final  rules. 

G.  Section  296.8.  NMFS  processing  of 
claims. 

Public  Notice  of  Claims. — Actions  by 
the  Chief,  FSD 

Section  296.8(d)  of  the  proposed 
regulations  specified  when  the 
Government  will  assign  a  hearing 
examiner  to  a  Fund  claim. 

Comment  One  commenter  suggested 
the  Government  should  determine  that  a 
Fund  claim  is  valid  with  respect  to  the 
purposes  of  the  Title  IV  statute  before 
assigning  an  administrative  law  judge 
(ALJ).  Another  commenter  suggested  the 
establishment  of  a  5-day  maximum 
period  during  which  the  Government 
must  determine  if  a  claim  is  complete 
and  timely  filed,  assign  an  AL),  and 
issue  a  notice. 

Response:  NOAA  believes  that  the 
statute  requires  that  the  ALJ  determine 
whether  a  Fund  claim  is  eligible.  The 
final  rules  provide  that  the  AL)  makes 
the  final  decisions  on  eligibility.  The 
final  regulations  (see  §  §  296.8  (b)  and 
.(d)(1))  include  a  procedure  for  expedited 
review  by  the  ALJ  of  claims  which  the 
Chief,  FSD.  and  the  NOAA  General 


Counsel  believe  are  incomplete, 
untimely  filed,  or  clearly  ineligible  for 
compensation. 

NOAA  believes  the  suggested  5-day 
maximum  limitation  of  the  time  in  which 
these  actions  must  be  accomplished  is 
neither  practical  nor  necessary.  No 
change  in  these  final  rules  has  been 
made  to  reflect  this  suggestion. 

Action  by  the  Secretary  of  the  Interior 

Section  296.8(d)(2)  of  the  proposed 
regulations  ($  296.8(a)(2)  in  the  final 
regulations)  required  the  Secretary  of 
the  Interior  to  send  a  notice  of  each 
claim  to  all  persons  known  to  have 
engaged  in  Outer  Continental  Shelf  oil 
and  gas  activities  in  the  vicinity  of  the 
casualty. 

Comments:  The  following  comments 
were  received  in  this  section;  The  word 
“vicinity”  is  too  vague  and  should  be 
more  specifically  defined;  and 

All  persons  who  contributed  to  an 
area  account  should  receive  notice  of  a 
claim  relating  to  a  casualty  in  that  area 
account.  Such  persons  would  not 
otherwise,  have  an  opportunity  to 
investigate  casualties  or  object  to  claims 
for  them.  Lack  of  notice  might  constitute 
an  unlawful  taking  and  be  a  violation  of 
due  process. 

Response:  These  final  rules  have  been 
changed  so  that  “vicinity"  is  defined  as 
all  lease  blocks  either  wholly  or 
partially  within  a  3-mile  radius  of  the 
casualty.  Wider  notice  may,  however, 
be  made  if,  in  the  judgment  of  the 
Interior  Department,  the  casualty  or  the 
nature  of  OCS  oil  and  gas  operations 
where  the  casualty  occurred  reasonably 
require  wider  notification.  NOAA  does 
not  believe  it  is  necessary  or 
appropriate  routinely  to  require  giving 
actual  notice  to  all  persons  who 
contribute  to  an  area  account.  Since 
notice  of  all  claims  will  be  published  in 
the  Federal  Register  with  an  opportunity 
for  interested  persons  to  submit 
evidence  and  request  to  participate  in 
any  hearing  on  the  claim,  'due  process  of 
law  will  be  adequately  addressed. 

Responses  to  Notice  of  Claims 

Section  296.8[d){3]  of  the  proposed 
regulations  (§  296.8(a)(3)  of  the  final 
regulations)  required  persons  intending 
to  submit  evidence  at  a  hearing  to  first 
notify  the  ALJ  and  the  Chief,  MNFS 
Financial  Services  Division,  within 
thirty  days  after  a  notice  of  a  claim  is 
published  in  the  Federal  Register.  This 
section  limits  the  persons  who  may 
submit  evidence  at  a  hearing  to  those 
persons  engaged  in  activities  associated 
with  Outer  Continental  Shelf  oil  and  gas 
activities  in  the  vicinity  of  a  claimant’s 
casualty. 
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Comment  The  following  comments 
were  submitted  on  this  section; 

The  thirty-day  rule  should  be  waived 
if  a  person  can  show  why  he  did  not 
have  knowledge  that  he  would  be  an 
interested  party  to  the  daim;  and 

Anyone  who  contributes  to  the  Fund 
should  have  standing  to  submit  evidence 
at  any  hearing. 

Response:  These  final  rules  have  been 
chang^  to  enable  the  Chief,  FSD  (h*  the 
ALJ,  at  their  discretion  and  for  good 
cause  shown,  to  waive  the  thirty-day 
rule  and  allow  an  “interested  person"  lo 
submit  evidence  which  might  have  a 
significant  bearing  upon  the  claim. 

“Interested  person”  is  defined  in  these 
final  regulations  to  mean  a  person 
(including  a  lessee  or  piermittee  or  such 
person's  contractor  or  suboontractor) 
known  to  have  engaged  in  activities 
assocated  with  OCS  oil  and  gas 
exploration,  development  or  production 
in  the  vicinity  where  the  claimant's 
damage  or  loss  occurred.  This  definition 
is  derived  from  43  U.S.C.  section  1845(c), 
which  provides  that  certain  persons  may 
submit  evidence  at  any  hearing 
concerning  a  claim. 

The  final  rules  allow  any  peson  to 
send  evidence  to  the  Chief,  FSD,  for  use 
in  preparing  a  proposed  settlement  or 
other  agency  recommendation.  The 
ALJ’s  powers  will  allow  the  ALJ  to  let 
any  person  present  evidence  as  a 
witness,  since  the  ALJ  will  able  to 
submit  evidence. 

Recommended  settlement. 

Agency  recommendation. 

Obfection  lo  Recommended  Settlement 

.  Sections  296.S{e],  (/)  and  (g)  of  Ae 
proposed  regulations  would  allow  the 
Government  to  file  with  the  ALJ 
appointed  to  decide  a  claim  either  (1)  a 
recommended  settlement,  if  the 
Government  and  the  claimant  can  agree 
that  the  claim  can  be  settled  without  an 
evidentiary  hearing  before  the  ALJ.  or 
(2)  an  agency  recommendation,  if  such  a 
settlement  cannot  be  agreed  upon.  Any 
person  disagreeing  with  a  recommended 
settlement  could  request  a  hearing  under 
5  U.S.C.  section  554. 

Com/nent;  The  following  comment.s 
were  received  on  these  sections: 

Limit  recommended  settlements  to 
claims  for  $5,000  or  less  and  dispense 
altogether  with  agency 
recommendations;  and 

If  a  person  forces  a  recommended 
settlement  to  an  evidentiary  hearing  and 
the  ALJ  subsequently  adopts  the 
recommended  settlement,  such  person 
should  pay  the  cost  of  the  hearing. 

Response:  Where  (1)  a  claim  appears 
eligible  and  reasonable  and  (2)  the 
claimant  and  the  Government  can  agree 


on  a  recommended  settlement  amount, 
the  cost  savings  to  the  Fund  of  avoiding 
an  evidentiary  hearing  will  be 
considerable.  NOAA  does  not  believe  a 
dollar  ceiling  on  the  amount  of  a 
recommended  settlement  is  necessary  or 
appropriate. 

Although  the  Government  may  not 
always  file  an  agency  recommendation 
where  the  claimant  and  the  Government 
cannot  agree  on  a  recommended 
settlement,  the  Government  will  do  so 
when,  in  its  judgment,  the  claim  may  in 
any  respect  be  unreasonable  or 
ineligible.  NOAA  believes  that  the 
Government,  with  the  Fund’s  interest  in 
mind,  has  a  duty  to  advise  the  ALJ  in 
such  instances. 

Whether  or  not  a  request  for  an  oral 
hearing  on  a  recommended  settlement  is 
granted  depends,  generally,  upon  the 
ALJ's  judgment  whether  the  hearing 
would  aid  in  fairly  adjudicating  the 
claim.  If,  in  the  ALJ’s  judgement  a 
hearing  would  be  an  aid,  the  person 
making  the  request  should  not  be  held 
liable  for  the  cost  of  the  hearing.  Under 
the  final  regulations,  any  interested 
person  objecting  to  a  proposed 
settlement  may  request  the  ALJ  to 
conduct  an  oral  hearing  concerning  the 
claim.  Such  requests  are  filed  with  the 
NOAA  General  Counsel,  who  sends 
them  to  the  ALJ  along  with  the  claim. 

No  change  in  these  final  rules  has 
been  made  in  response  to  these 
comments.  (See  §  §  296.8  (b).  (c),  (d),  (e). 
and  (f)  of  these  final  regulations). 

H.  Section  296.9.  Burden  of  Proof  and 
Presumptions 

Presumption 

Section  296.9(b)  with  the  factors 
required  for  a  presumption  of  claim 
validity.  A  claim  is  presumed  to  be 
caused  by  OCS  oil  and  gas  activities  if 
the  claimant  establishes  that:  (1)  The 
commercial  fishing  vessel  was  being 
used  for  fishing  in  an  area  affected  by 
Outer  Continental  Shelf  oil  and  gas 
activities,  (2)  the  location  of  the 
obstruction  and  the  nature  of  the 
casualty  was  reported  within  five  days 
of  its  occurrence,  (3)  the  obstruction  was 
not  marked  on  nautical  charts  or 
published  in  a  Notice  to  Mariners,  and 
(4)  there  was  no  surface  marker  or 
lighted  buoy.  If  the  criteria  are  fulfilled, 
a  claimant  need  not  establish  the  nature 
of  the  obstruction. 

Comments:  Comments  submitted  on 
this  section  included  the  following; 

The  section  should  be  changed  to 
require  a  claimant  to  establish  that  an 
obstruction  was  (1)  man-made  and  (2) 
resulted  from  oil  and  gas  activities.  The 
section,  as  proposed,  is  a  severe 
extension  beyond  statutory  authority. 


Each  presumably  valid  claim  should  be 
subjected  to  on-site  investigation  by  fhe 
Government.  If  at  least  five  survey 
passes  with  magnetometer  and  side- 
scan  sonar  revealed  no  obstruction,  the 
presumption  of  validity  should  be 
rebutted 

The  presumption  of  causation  should 
be  overcome  by  subsequent  evidence, 
including  that  required  to  be  submitted 
in  claims; 

Only  obstructions  appearing  in  die 
Notice  to  Mariners  current  on  the  date 
of  the  casualty  should  operate  to  demy 
the  presumption; 

Pipelines  should  be  specifically 
excluded  as  charted  or  noted 
obstructions  which  can  operate  to  deny 
the  presumption;  and 

One  commenter  stated  the  Notice  to 
Mariners  issued  by  die  Defense 
Mapping  Agency  is  not  a  proper  means 
of  notifying  fishermen  of  obstructions, 
since  Defense  Mapping  Agency 
publications  are  neither  intended  for 
fishermen  nor  read  by  them. 

Response:  In  these  final  rules,  the 
presumption  is  called  a  presumption  of 
“causation,”  not  of  “validity.”  'The 
presumption  of  causation  is  provided  for 
in  the  Fund’s  authorizing  legislation. 
Although  the  presumption  may 
sometimes  result  in  the  payment  of 
claims  that  might  not  in  fact  be  eligible, 
its  absence  would  sometimes  result  in 
the  nonpayment  of  claims  that  in  fact 
are  eligible.  Since  fishing  gear  is  often 
damaged  by  underwater  obstructions 
which  can  neither  be  retrieved  nor 
identified  by  fishermen,  nor  located  and 
identified  by  the  Government,  Congress 
decided  to  presume  that  such 
obstructions  were  related  to  oil  and  gas 
activities  when  they  occurred  in  areas 
affected  by  oil  and  gas  activities.  The 
basic  presumption  has,  consequently, 
been  retained  in  these  final  rules. 

Two  other  changes  in  these  final  rules, 
should,  however,  result  in  a  more 
reasonable  restriction  of  the 
presumption’s  availability.  First,  the 
term  “area  affected  by  Outer 
Continental  Shelf  oil  and  gas 
exploration,  development,  or  production 
activities”  has  been  more  specifically 
defined  so  as  to  Hmit  availability  of  the 
presumption  to  specific  geographic  areas 
where  it  is  reasonably  likely  that 
obstructions  resuhed  from  OCS  oil  and 
gas  activities.  Second,  §  296.9(c)  has 
been  added,  to  deny  the  presumption  for 
any  casualty  occurring  within  a  one- 
quarter  mile  radius  of  any  obstruction 
\^ich  had  been  marked  on  National 
Ocecin  Survey  nautical  charts,  listed  in 
Notices  to  Mariners,  or  marked  by  a 
buoy  or  other  surface  marker. 

NOAA  believes  fishermen  should 
avoid  all  obstructions  which  have  been 
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properly  marked  on  current  nautical 
charts,  noted  in  current  or  past  Notices 
to  Mariners  or  marked  by  a  buoy. 
Fishermqp  who  encounter  an 
obstruction  within  one-quarter  mile  of 
such  known  obstructions  may  regain  the 
presumption  of  causation  by  showing 
that  the  obstruction  involved  in  the 
casualty  is  different  than  the  previously 
known  obstruction.  Note  also  that 
failure  to  qualify  for  the  presumption  of 
causation  does  not  bar  a  claim,  but  the 
fisherman  would  have  to  prove  that  the 
obstruction  causing  the  damage  was 
OCS  oil  or  gas  related. 

Greater  certainty  about  the  identity  of 
an  object  could  be  obtained  if,  as  the 
comments  suggested,  the  Government 
made  investigations  at  the  site  of  each 
casualty.  The  Government  does  not 
presently  have  the  means  of  doing  so, 
but  nothing  prevents  other  persons  from 
doing  so  and  submitting  the  results  as 
evidence  in  the  disposition  of  a  claim. 

NOAA  believes  that  the  presumption 
of  causation  is  available  only  if  the 
preponderance  of  the  evidence  favors 
the  presumption.  We  do  not  think  it 
necessary  to  specify  in  the  final  rules 
that  contrary  evidence  may  rebut  the 
presumption. 

Pipelines  are  expected  to  be  installed 
in  such  a  way  as  not  to  pose  a  hazard  to 
commercial  fishing.  The  ownership  of 
pipelines  is  generally  known  and  the 
owners  are  generally  “financially 
responsible  parties.”  This  will  make 
most  casualties  caused  by  pipelines 
ineligible  for  Fund  compensation  under 
the  provisions  of  the  Fund's  authorizing 
legislation  which  excludes  Fund 
compensation  for  casualties  caused  by 
obstructions  attributable  to  “financially 
responsible  parties."  In  addition,  the 
new  restriction  on  the  geographic 
availability  of  the  presumption  of 
causation  will  operate  to  reduce  claims 
due  to  pipelines  or  obstructions  near 
them  which  are  charted,  on  Notices  to 
Mariners,  or  marked  by  a  buoy. 

There  are  two  types  of  Notices  to 
Mariners:  Local  notices  issued  by  the 
U.S.  Coast  Guard  for  each  Coast  Guard 
District;  and  a  weekly  notice  issued  by 
the  Defense  Mapping  Agency, 
Hydrographic/Topographic  Center,  for 
the  entire  offshore  State  waters  and 
Outer  Continental  Shelf  surrounding  the 
United  States.  Both  notices  primarily 
give  notice  of  hazards  to  surface 
navigation  and  neither  are  designed  to 
give  notice  of  bottom  hazards  to 
commercial  fishing.  The  notice  issued  by 
the  Defense  Mapping  Agency  was 
selected  as  the  primary  vehicle  for  the 
statutory  notification  of  obstructions 
posing  bottom  hazards  to  commerical 
fishing  because  it  covers  the  entire 
range  of  marine  State  waters  and  the 


Outer  Continental  Shelf  surrounding  the 
United  States.  The  local  notices  issued 
by  the  U.S.  Coast  Guard,  on  the  other 
hand,  cover  only  the  Coast  Guard 
District  where  the  notice  is  issued  and 
relate  primarily  to  coastal  and  near¬ 
shore  areas.  Since  fishermen  often  fish 
in  more  than  one  Coast  Guard  District, 
they  would  have  to  read  more  than  one 
Coast  Guard  notice  to  be  informed 
about  obstructions  in  the  total  area  in 
which  they  might  fish.  Since  fishermen 
often  fish  both  within  and  outside  the 
ocean  area  covered  by  the  Coast  Guard 
notices,  they  would  have  to  read  both 
the  Coast  Guard  notices  and  the 
Defense  Mapping  Agency  notices  to  be 
informed  about  obstructions  in  the  total 
ocean  area  in  which  they  fish.  Exclusive 
usage  of  the  Defense  Mapping  Agency 
notice  would  remove  these  problems 
since  all  fishermen  in  all  areas  would 
need  to  read  only  one  weekly  notice  to 
be  informed  about  all  obstructions  in  all 
areas.  This  would  also  be  a  more 
efficient  use  of  Government  resources 
since  the  extra  distribution  of  notices 
occasioned  by  the  Fund  would  be 
confined  to  one  weekly  notice. 
Accordingly,  these  final  rules  have  been 
changed  to  make  the  weekly  Notice  to 
Mariners  issued  by  the  Defense 
Mapping  Agency  the  exclusive  standard 
for  determining  whether  official 
notification  of  Outer  Continental  Shelf 
obstructions  has  been  given  in  a  Notice 
to  Mariners.  NMFS  will  be  reporting  the 
location  of  claimed  obstructions- to  the 
National  Ocean  Survey,  which  sends  the 
information  to  the  Defense  Mapping 
Agency  for  inclusion  in  the  Notice  to 
Mariners. 

I.  Section  296.10.  Hearings. 

[Reserved] 

NOAA  is  temporarily  reserving 
publication  of  final  regulations 
governing  the  process  for  adjudicating 
claims.  We  expect  that  the  final 
regulations  will  encourage  resolution  of 
claims  without  costly  and  time- 
consuming  oral  hearings.  We  believe  the 
ALJ  should  have  adequate  powers  to 
expedite  the  proceedings,  for  example 
by  requiring  all  evidence  to  be 
submitted  in  written  or  documentary 
form.  We  also  believe  the  ALJ  should 
have  some  control  over  the  degree  of 
participation  allowed  for  affected,  or 
potentially  affected,  members  of  the 
OCS  oil  and  gas  industry  and  other 
persons.  Reserving  this  section  should 
not  hinder  the  process  of  funding  the 
area  accounts  or  the  processing  of 
claims  by  NMFS  to  prepare  them  for 
referral  to  the  ALJ.  We  expect  that 
issuance  of  §  296.10  at  a  future  date  will 
result  in  few,  if  any,  changes  to  the  other 
regulations  in  this  Part  296. 


Section  296.11  Payment  of  Costs 

This  section  describes  circumstances 
under  which  either  claimants  or  oil  and 
gas  entities  denying  responsibility  for 
claimants’  damages  may  be  required  to 
pay  hearing  costs. 

Comment:  The  following  comments 
were  submitted  concerning  this  section: 

The  Fund’s  authorizing  legislation 
does  not  authorize  an  ALJ  to  find  any 
person  liable  for  the  casualty,  thus  liable 
for  payment  of  hearing  costs; 

llie  ALJ  has  no  jurisdiction  over  oil 
and  gas  entities  and,  therefore,  may  not 
assess  hearing  costs  against  oil  and  gas 
entities  until  a  court  of  law  has  found 
such  entities  responsible;  and 

If  both  claimants  and  oil  and  gas 
entities  denying  responsibility  are  found 
to  have  joint  responsibility  for  the 
damage  or  loss  incurred,  then  hearing 
costs  should  be  apportioned  between 
them. 

Response: 

NOAA  believes  that  the  Title  IV 
statute  authorizes  the  ALJ  to  make  the 
finding  of  responsibility. 

The  final  rules  have  been  changed  to 
provide  that  when  both  claimants  and 
oil  and  gas  entities  denying 
responsibility  are  found  to  have  joint 
responsibility  for  the  damage  or  loss 
incurred,  hearing  costs  will  be 
apportioned  equitably  between  them. 

K.  Section  2%.14.  Subrogation. 

This  section  requires  claimants  to  sign 
subrogation  agreements  before  receiving 
compensation  from  the  Fund  and 
subsequently  to  assist  the  Government 
in  any  reasonable  way  to  pursue  the 
subrogated  rights. 

Comment: 

One  commenter  stated  the  word 
“reasonable”  should  be  specifically 
defined  so  as  to  guard  against  claimants’ 
spending  undue  amounts  of  time  or 
money. 

Response:  ^  • 

The  variety  of  possibilities  precludes 
specifically  defining  the  word 
“reasonable”,  but  every  attempt 
possible  will  be  made  to  minimize 
claimants’  time  and  expense  in  assisting 
the  Government  to  pursue  subrogated 
rights. 

L.  General 

Several  general  comments  were 
received  in  response  to  the  proposed 
rulemaking.  These  comments  and  the 
NMFS  responses  follow. 

Comment: 

One  commenter  suggested  including  a 
provision  for  a  Government  advocate  to 
represent  the  Fund. 
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Response: 

We  believe 'the  statutory  provision  for 
adjudication  by  the  ALJ  indicates 
Congressional  intent  to  provide  an 
impartial  ibrum  lor  the  weighing  of  all 
available  evidence.  The  Government 
will,  however,  analyze  claims  and, 
where  appropriate,  forward  either  a 
proposed  settlement  or  agency 
recommendation  to  the  ALJ.  These  final 
regulations  provide  lor  review  of  NMFS 
reconunendations  on  claims  by  the 
NOAA  O^ice  of  General  Counsel,  to 
assure  that  proposed  settlements  or 
other  agency  reconunendations 
forwarded  to  the  ALJ  fairly  consider  the 
interests  of  the  Fund.  Generally,  the 
Office  of  the  General  Gounsel,  rather 
than  the  Chief,  Financial  Services 
Division,  will  be  responsible  for  the 
Government's  handling  of  the  claim 
from  the  time  it  is  ready  to  be  submitted 
to  an  ALJ  until  the  time  an  ALJ  issues  a 
decision. 

Comment: 

One  commenter  stated  that  lack  of 
diligence  in  locating  the  obstruction 
involved  in  a  casualty,  and  marking  it 
by  buoy  if  possible,  should  have  a 
bearing  on  the  claim’s  outcome  and 
could  reflect  negligence. 

Response: 

The  Fund's  authorizing  legislation 
established  no  duty  for  claimants  to 
mark  obstructions  by  the  placement  of 
buoys.  To  do  so  would  often  be 
impractical  because  it  would  require  all 
fishermen  to  sail  with  an  assortment  of 
buoys  and  anchoring  components 
sufficient  to  provide  for  buoy  placement 
under  different  ocean  conditions.  All 
fishermen  will  be  expected  to  accurately 
fix  the  position  of  obstructions  causing 
them  damage.  No  change  in  these  final 
rules  is  warranted. 

II.  OtJter  Changes. 

NOAA  has  made  numerous  other 
changes  in  various  sections  of  the  final 
rules.  Iheae  changes  and  the  reasons  for 
them  are  listed  below. 

A.  Throughout  the  regulations,  the 
term  “hearing  examiner"  has  been 
changed  to  “administrative  law  Judge" 
or  “ALJ”,  to  reflect  current  usage  in  5 
U.S.C.  section  3105. 

B.  Paragraph  (e)(7)  of  §  296.7  has  been 
changed  in  these  final  rules  to  require 
claims  to  be  more  specific  about  the 
nature  of  the  fishing  operation  being 
conducted  at  the  time  of  the  casualty. 

C.  Proposed  §  296.8(d}(l](iii)(C)  has 
been  deleted  from  these  final  rules.  This 
paragraph  would  have  required  the 
name  and  address  of  the  hearing 
examiner  to  have  been  included  in  the 
Federal  Register  notice  of  claim 


published  by  the  Chief,  Financial 
Services  Division,  National  Marine 
Fisheries  Service.  This  deletion  has  been 
made  because  the  name  and  address  of 
the  hearing  examiner  may  be  unknown 
at  the  time  this  notice  is  required  to  be 
published  (see  §  296.6(a)(l)(iii]). 

Requests  to  submit  evidence  at  a 
hearing  will  be  made  to  the  Chief.  FSD. 
who  will  include  the  request  in  the  case 
file  for  action  by  the  ALJ. 

D.  Proposed  §  296.8(dJ(3)(iv]  has  been 
modified  in  these  final  rules  (see 
§  296.8(a)(3)(iv)).  An  admission  of 
responsibility  lor  the  casualty  removes 
it  from  the  pos^ility  of  Fund 
compensation,  regardless  of  whether  or 
not  the  claimant  and  the  person 
admitting  responsibility  are  able  to 
settle  the  matter.  However,  if  such  a 
person  later  denies  responsibility,  the 
casualty  should  again  become  eligible 
for  Fund  compensation. 

Note. — The  Assistant  Administrator  for 
Fisheries  made  an  initial  determination  that 
these  regulations  are  not  significant  under 
Executive  Order  12044.  The  Assistant 
Administrator  has  also  determined  that  these 
regulations  do  not  require  the  preparation  of 
an  environmental  impact  statement  under  the 
National  Environmental  Policy  Act. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  there  is 
good  cause  to  make  certain  sections  of 
these  regulations  effective  immediately, 
in  order  to  formalize  procedures  for 
receiving  claims,  and  to  allow 
processing  of  claims  that  already  have 
been  received.  Sections  effective  on 
January  24, 1980,  are  §§  296.1  through 
296.3,  §§  296.5  through  296.9,  and 
§  296.15.  Section  296.4  and  §§  296.11 
through  296.14  will  become  efl^ective 
February  25, 1980.  Any  lease, 
exploration  permit,  easement  or  right-of- 
way  in  effect  on  January  24, 1980,  shall 
be  assessed  under  §  296.4(aJ  and  (c)(1). 
Section  296.10  is  reserved. 

lanuary  21. 1960. 

Winfred  H.  Mdbohm, 

Executive  Director,  NMFS. 

(92  Stat.  629.  Pub.  L  95-372.  (43  U.S.C.  1841  el 
seq.}) 

Accordingly,  50  CFR  Part  296  is 
promulgated,  as  follows: 

PART  296— FISHERMEN’S 
CONTINGENCY  FUND 

Sec. 

296.1  Purpose. 

296.2  Definitions. 

296.3  Fishermen's  Coidingency  Fund. 

296.4  Payments  into  the  Fund. 

296.5  Claims  Eligible  for  Compensation. 

296.6  Amounts  of  Awards. 

296.7  Instructions  for  Filing  Claims. 

296.8  NMFS  Processing  of  Claims. 


296.9  Burden  of  Proof  and  Presumption  of 
Causation. 

296.10  Hearings.  (Reamved] 

296.11  Payment  of  Costs. 

296.12  Appeals. 

296.13  Payment  of  Award  for  Claim. 

296.14  Subrogatioa 

296.15  Computation  ofTime. 

Authority:  Pub.  L.  95-^72:  92  Stat.  629  (43 

U.S.C.  1041  et  seq.} 

§  296.1  Purpose. 

These  regulationsrimpienient  Title  IV 
of  the  Outer  Gontinental  Shelf  Lands 
Act  Amendments  irf  1978  (‘Title  IV’’). 
Title  rv  establishes  a  FiahHermen’s 
Contingency  Fund  to  compensate 
commercial  fishennen  fiir  eligible  claims 
for  actual  and  consequential  damages, 
including  loss  of  profits,  due  to  damage 
to,  or  loss  of,  fishing  gear  by  materials, 
equipment,  tools,  containers,  or  other 
items  associated  with  oil  and  gas 
exploration,  development,  or  production 
activities  on  the  Outer  Continental 
Shelf. 

§296.2  Definitions. 

Unless  the  context  otherwise  requires, 
the  terms  used  in  this  Part  have  the 
following  meanings: 

“ALf  means  an  admimstrative  law 
judge  or  hearing  examiner  appointed 
under  5  U.S.C.  section  3105. 

“Area  account”  means  an  account, 
within  the  Fishermen’s  Contingency 
Fund,  for  a  specific  area  of  the  Outer 
Continental  Shelf,  as  described  in 
§  296.3. 

“Area  affected  by  OCS  oil  and  gas 
exploration,  development,  or  production 
activities”  means  any  geographic  area 
which  is: 

(IJ  Under  oil  or  gas  lease  on  the  OCS; 

(2)  Within  one-half  geographical  mile 
of  an  oil  or  gas  lease,  pipeline, 
easement,  or  right-of-way  which  is  on 
the  OCS;  or 

(3)  Otherwise  associated  with  OCS  oil 
and  gas  activities  (such  as  expired  lease 
areas,  relinquished  rights-of-way  and 
easements,  and  areas  used  extensively 
by  surface  vessels  supporting  OCS  oil 
and  gas  activities). 

Determinations  about  areas  which  are 
“otherwise  associated  with  OCS  oil  and 
gas  activities”  under  paragraph  (3)  of 
this  definition  will  be  made  on  a  case- 
by-case  basis  by  the  Chiet  FSD,  based 
upon  information  supplied  by  the 
Secretary  of  the  Interior,  such 
determinations  are  subject  to  review  by 
the  ALJ  when  the  ALJ  adjudicates  the 
claim. 

Areas  landward  of  the  Outer 
Continental  Shelf  are  included  under 
this  definition  when  such  areas  meet  the 
criteria  of  this  definition. 

“Chief,  Financial  Services  Division, 
NMFS”  or  “Chief.  FSD"  means  the  Chief 
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of  the  Financial  Services  Division, 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce,  3300  Whitehaven  St.,  N.W., 
Washington,  D.C.,  20235. 

"Citizen  of  the  United  States”  means 

(1)  any  person  who  is  a  United  States 
citizen  by  law,  birth,  or  naturalization; 

(2)  any  State,  any  agency  of  a  State,  or  a 
group  of  States;  (3)  any  partnership  or 
association  organized  under  the  laws  of 
any  State;  or  (4)  any  corporation 
organized  under  the  laws  of  any  State 
which  has  as  its  president  or  other  chief 
executive  ofHcer  and  as  its  chairman  of 
the  board  of  directors,  or  holder  of  a 
similar  office,  a  person  who  is  a  United 
States  citizen  by  law,  birth,  or 
naturalization,  and  which  has  at  least 
seventy-five  percent  (75%)  of  the  interest 
in  the  corporation  owned  by  citizens  of 
the  United  States.  Seventy-five  percent 
(75%)  of  the  interest  in  the  corporation 
shall  not  be  deemed  to  be  owned  by 
citizens  of  the  United  States  if: 

(a)  The  title  of  seventy-five  percent 
(75%)  of  its  stock  is  not  vested  in  such 
citizens  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  person  not  a 
citizen  of  the  United  States;  . 

(b)  Seventy-five  percent  (75%)  of  the 
voting  power  in  such  corporation  is  not 
vested  in  citizens  of  the  United  States; 

(c)  Through  any  contract  or 
understanding  it  is  so  arranged  that 
more  than  twenty-five  percent  (25%)  of 
the  voting  power  may  be  exercised, 
directly  or  indirectly,  in  behalf  of  any 
person  who  is  not  a  citizen  of  the  United 
States;  or 

(d)  By  any  other  means  whatsoever, 
control  of  any  interest  in  the  cgrporation 
in  excess  of  twenty-five  percent  (25%)  is 
conferred  upon  or  permitted  to  be 
exercised  by  any  person  who  is  not  a 
citizen  of  the  United  States. 

“Claimant”  means  a  commercial 
fisherman  who  files  a  claim  under  this 
Part. 

"Commercial  fisherman”  means  any 
citizen  of  the  United  States  who  owns, 
operates,  or  derives  income  from  being 
employed  on  a  commercial  fishing 
vessel. 

"Commercial  fishing  vessel"  means 
any  vessel,  boat,  ship,  or  other  craft 
which  is  (1)  documented  under  the  laws 
of  the  United  States  or,  if  under  five  net 
tons,  registered  under  the  laws  of  any 
Stale,  and  (2)  used  for,  equipped  to  be 
used  for,  or  of  a  type  which  is  normally 
used  for  commercial  purposes  for  the 
catching,  taking,  or  harvesting  of  fish  or 
the  aiding  or  assisting  at  sea  of  any 
activity  related  to  the  catching,  taking, 
or  harvesting  of  fish,  including,  but  not 
limited  to,  preparation,  supply,  storage. 


refrigeration,  transportation,  or 
processing. 

"Easement”  means  a  right  of  use  of 
easement  granted  under  30  CFR  250.18. 

“Exploration  permit"  means  the 
“permit”  defined  ip  30  CFR  Part  251. 

"Financially  responsible  party"  means 
a  financially  solvent  person  who  is 
responsible  for  damage  to  or  loss  of  a 
commercial  fishing  vessel  or  fishing  gear 
by  materials,  equipment,  tools, 
containers  or  other  items  associated 
with  OCS  oil  and  gas  exploration, 
development,  or  production  activities. 

"Fish"  means  finfish,  mollusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  life  other  than 
marine  mammals,  birds,  and  highly 
migratory  species. 

“Fishing  gear”  means  (1)  any 
commercial  fishing  vessel,  and  (2)  any 
equipment  of  such  vessel,  whether  or 
not  such  equipment  is  attached  to  the 
vessel. 

"Fund”  means  the  Fishermen’s 
Contingency  Fimd  established  under  43 
U.S.C  section  1842. 

“General  Counsel”  means  the  General 
Counsel,  National  Oceanic  and 
Atmospheric  Administration,  or  a 
designee. 

“Holder”  means  the  record  owner  of 
each  lease,  exploration  permit, 
easement,  or  right-of-way  or  any  agent 
or  assignee  of  such  record  owner. 

“Interested  person”  means  a  person 
(including  a  lessee  or  permittee  or  such 
person’s  contractor  or  subcontractor) 
known  to  have  engaged  in  activities 
associated  with  OCS  oil  and  gas 
exploration,  development  or  production 
in  the  vicinity  where  the  claimant’s 
damage  or  loss  occurred. 

“Lease”  means  any  form  of 
authorization  issued  under  section  8  or 
maintained  under  section  6  of  the  Outer 
Continental  Shelf  Lands  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of,  oil  and 
gas  resources. 

“Natural  obstruction”  means  any 
object  or  thing  not  made  or  caused  by 
humans  which  hinders  or  prevents  the 
operation  of  fishing  gear. 

“NMFS”  means  the  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration, 

Department  of  Commerce. 

“National  Ocean  Survey”  means  the 
National  Ocean  Survey,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 

“Outer  Continental  Shelf’  qr  “OCS” 
means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of 
lands  beneath  navigable  waters  as 
defined  in  43  U.S.C.  section  1301,  and  of 
which  the  subsoil  and  seabed  appertain 


to  the  United  States  and  are  subject  to 
its  jurisdiction  and  control. 

“Outer  Continental  Shelf  Tands  Act” 
means  43  U.S.C.  section  1331  et  seq.,  as 
amended. 

“Person”  means  an  individual, 
partnership,  corporation,  association, 
public  or  private  organization, 
government,  or  other  entity. 

“Right-of-way”  means  a  right-of-way 
granted  under  section  5(e)  of  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
section  1334(e))  or  under  43  CFR  3340.0- 
5. 

“Secretary  of  the  Interior”  means  the 
Secretary  of  the  Department  of  the 
Interior  or  a  designee. 

“Title  rV”  means  Title  IV  of  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978,  92  Stat.  629,  Pub. 
L,  95-372,  43  U.S.C,  section  1841  et  seq. 

“USGS”  means  the  United  States 
Geological  Survey,  Department  of  the 
Interior. 

§  296.3  Fishermen’s  Contingency  Fund. 

(a)  General.  There  is  established  in 
the  "Treasury  of  the  United  States  a 
Fishermen’s  Contingency  Fund 
consisting  of  the  area  accounts 
designated  in  paragraph  (b)  of  this 
section. 

(b)  Area  accounts.  The  following  area 
accounts  are  established  within  the 
Fund: 

(1)  North  Atlantic  Area  Account.  "This 
account  is  for  the  area  of  the  OCS  in  the 
Atlantic  Ocean  which  is  bounded  by  the 
U.S.-Canadian  boundary  on  the  north, 
39"  N.  latitude  on  the  south,  and  71"  W. 
longitude  on  the  west. 

(2)  Mid-South  Atlantic  Area  Account. 
This  account  is  for  those  areas  of  the 
OCS  in  the  Atlantic  Ocean  which  are: 

(i)  Both  north  of  39"  N.  latitude  and 
west  of  71"  W.  longitude; 

(ii)  South  of  39"  N.  latitude  and  east  of 
80"15'  W.  longitude  (off  the  southern 
coast  of  Florida);  or 

(iii)  Adjacent  to  any  U.S.  territory, 
commonwealth,  or  possession  in  the 
Atlantic  Ocean  or  the  Caribbean  Sea  to 
which  the  Outer  Continental  Shelf 
Lands  Act  applies.  ' 

(3)  Pacific  Area  Account.  This  account 
is  for  the  area  of  the  OCS  adjacent  to 
Washington,  Oregon,  California, 

Hawaii,  or  any  U.S.  territory, 
commonwealth,  or  possession  in  the 
Pacific  Ocean  to  which  the  Outer 
Continental  Shelf  Lands  Act  applies. 

(4)  Alaska  Area  Account.  This 
account  is  for  the  area  of  the  OCS 
adjacent  to  Alaska. 

(5)  Freeport  Area  Account.  This 
account  is  for  the  area  of  the  OCS  in  the 
Gulf  of  Mexico  as  described  in  section  A 
of  Appendix  I  of  this  part.  This  area  is 
identical  to  the  USGS  Freeport  District. 
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(6)  Lake  Charles  Area  Account.  This 
account  is  for  the  area  of  the  OCS  in  the 
Gulf  of  Mexico  as  described  in  section  B 
of  Appendix  I  of  this  part.  This  area  is 
identical  to  the  USGS  Lake  Charles 
District. 

(7)  Lafayette  Area  Account.  This 
account  is  for  the  area  of  the  OCS  in  the 
Gulf  of  Mexico  as  described  in  section  C 
of  Appendix  I  of  this  part.  This  area  is 
identical  to  the  USGS  Lafayette  District. 

(8)  Houma  Area  Account.  This 
account  is  for  the  area  of  the  OCS  in  the 
Gulf  of  Mexico  as  described  in  section  D 
of  Appendix  I  of  this  part.  This  area  is 
identical  to  the  USGS  Houma  District. 

(9)  Metairie  Area  Account,  This 
account  is  for  the  area  of  the  OCS  in  the 
Gulf  of  Mexico  as  described  in  section  E 
of  Appendix  I  of  this  Part.  This  area  is 
identical  to  the  USGS  Metairie  District. 

(c)  Exclusion.  The  geographic  area  for 
each  area  account  described  in 
paragraph  (b)  of  this  section  does  not 
include  submerged  lands  recognized  by 
the  United  States  as  being  under  the 
jurisdiction  of  any  State  under  the 
Submerged  Lands  Act  (43  U.S.C.  section 
1301  et  seq.). 

(d)  Amounts.  Each  area  account  shall 
be  funded  initially  at  $100,000.  Amounts 
in  any  area  account  may  not  exceed 
$100,000. 

§  296.4  Payments  into  the  Fund. 

(a)  Initial  assessments.  Each  lease 
issued  or  maintained  under  the  Outer 
Continental  Shelf  Lands  Act  for  any 
tract  in  any  geographical  area  for  which 
there  is  an  area  account,  each  easement 
or  right-of-way  for  the  construction  of  a 
pipeline  in  such  area,  and  each 
exploration  permit  in  such  area,  in  effect 
at  any  time  on  or  after  January  24, 1980 
shall  be  assessed  in  accordance  with 
paragraph  (c)  of  this  section  so  that 
$100,000  will  be  collected  in  each  area 
account. 

(b)  Assessments  to  maintain 
accounts. — (1)  When  depleted.  If  the 
total  amount  in  any  area  account  is  less 
than  $50,000,  the  Chief,  FSD,  may 
determine  that  the  account  is  depleted. 
After  making  the  determination,  the 
Chief.  FSD,  will  notify  the  Secretary  of 
the  Interior  that  an  assessment  is 
needed  to  maintain  the  area  account. 

(2)  Amounts.  Each  lease,  permit, 
easement,  and  right-of-way  which  is 
both  (i)  in  the  geographical  area  for 
which  there  is  a  depleted  area  account 
(as  determined  imder  paragraph  (b)(l]  of 
this  section)  and  (ii)  in  effect  on  the  date 
an  assessment  is  effective,  shall  be 
assessed  such  amoimt  as  is  necessary  to 
increase  the  total  amount  in  the  area 
account  to  $100,000. 

(c)  Calculation  of  amount. — (1) 

Criteria.  The  amount  to  be  paid  under 


paragraphs  (a)  and  (b)  of  this  section  by 
each  holder  of  a  lease,  exploration 
permit,  easement,  and  right-of-way  in 
any  geographical  area  for  which  there  is 
an  area  account  shall  be  determined  as 
follows: 

(1)  Each  exploration  permit  in  effect 
on  the  date  an  assessment  is  effective  is 
assessed  $50.00. 

(ii)  Leases,  easements,  and  rights-of- 
way  are  assessed  equally  on  a  per-unit 
basis  based  on  the  number  of  leases  and 
pipeline  segments  in  effect  on  the  date 
an  assessment  is  effective. 

(iii)  New  permits,  leases,  rights-of- 
way,  and  easements,  that  come  into 
existence  after  an  assessment  is  made, 
escape  assessment  until  the  next 
assessment,  at  which  time  all  permits, 
leases,  rights-of-way,  and  easements  in 
effect  are  assessed. 

(iv)  Pipeline  rights-of-way  and 
easements  in  the  Gulf  of  Mexico  are 
credited  to  the  area  account  in  which 
the  pipeline  segment  originates. 

(v)  Pipeline  easements  to  be  assessed 
do  not  include  flow  or  gathering  lines 
within  the  confines  of  a  single  lease  or 
group  of  contiguous  leases  under 
unitized  operation  or  a  single  operator. 

(2)  By  whom  calculated.  The 
Secretary  of  the  Interior  will  calculate 
the  amounts  to  be  paid  by  each  holder. 

(d)  Billing. 

(1)  The  Chief,  FSD,  will  inform  the 
Secretary  of  the  Interior  each  time  there 
is  to  be  an  assessment  under  this 
section. 

(2)  The  Secretary  of  the  Interior  will 
notify  each  appropriate  holder  of  the 
assessments  and  in  what  amount  and 
where  payable.  Such  notiHcation  shall  ' 
include  an  itemized  statement  of  the 
assessment. 

(e)  To  whom,  by  whom  and  when 
payable.  Each  assessment  under  this 
section  shall  be  paid  to  the  Secretary  of 
the  Interior  by  the  holder  no  later  than 
30  days  after  the  Secretary  of  the 
Interior  sends  notice  of  the  assessment 
under  paragraph  (d](2]  of  this  section. 

(f)  Maximum  payment.  No  lease, 
exploration  permit,  easement,  or  right- 
of-way  shall  be  assessed  more  than  a 
total  of  $5,000  in  any  calendar  year 
under  this  section. 

§  296.5  Claims  eligible  for  compensation. 

(a)  Claimants.  To  be  eligible  for 
compensation  under  this  Part,  the 
damage  or  loss  must  be  suffered  by  a 
commerical  fisherman. 

(b)  Damage  or  loss  of  fishing  gear. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  any  actual  or  consequential 
damage  (including  loss  of  profits)  due  to 
damage  to  or  loss  of  fishing  gear  caused 
by  materials,  equipment,  tools, 
containers,  or  other  items  associated 


with  oil  and  gas  exploration, 
development,  or  production  activities  in 
a  geographical  area  for  which  an  area 
account  has  been  established  under 
i  296.3  is  eligible  for  compensation 
under  this  part.  Damage  or  loss  may  be 
eligible  for  compensation  even  if  it  did 
not  occur  in  the  waters  above  the  OCS. 
if  the  item  causing  the  damage  or  loss 
was  associated  with  OCS  oil  and  gas 
exploration,  development,  or  production 
activities. 

(c)  Exceptions.  As  specified  by  the 
Title  IV  statute,  damage  or  loss  is  not 
eligible  for  compensation  under  this 
part: 

(1)  If  the  damage  or  loss  with  respect 
to  which  the  claim  is  filed  was  caused 
by  materials,  equipment,  tools, 
containers,  or  other  items  attributable  to 
a  financially  responsible  party; 

(2)  To  the  extent  that  damages  were 
caused  by  the  negligence  or  fault  of  the 
commercial  fisherman  making  the  claim 
(see  also  §  296.6(e)); 

(3)  If  the  event  causing  the  damage  or 
loss  with  respect  to  which  the  claim  is 
filed  occurred  before  September  18, 

1978; 

(4)  In  the  case  of  a  claim  for  damage 
to,  or  loss  of,  fishing  gear,  in  an  amoimt 
in  excess  of  the  replacement  value  of  the 
fishing  gear  with  respect  to  which  the 
claim  is  filed; 

(5)  In  the  case  of  a  claim  for  loss  of 
profits  (i)  for  any  period  in  excess  of  6 
months,  and  (ii)  unless  such  claim  is 
supported  by  records  with  respect  to  the 
claimant’s  profits  during  the  previous  12- 
month  period  (see  also  §  S  296.6(c)(2) 
and  296.7(e)(ll)); 

(6)  For  any  portion  of  the  damages 
claimed  with  respect  to  which  the 
claimant  has  or  will  receive 
compensation  from  insurance  (see  also 
§  296.6(f)); 

(7)  If  the  claim  is  not  filed  within  60 
days  after  the  date  the  claimant 
discovers  the  damage  or  loss  with 
respect  to  which  the  claim  is  filed  (see 
also  §  §  296.7(c)  and  296.8(b));  and 

(8)  If  the  damage  or  loss  was  caused 
by  a  natural  obstruction  or  an 
obstruction  unrelated  to  OCS  oil  and  gas 
exploration,  development,  or  production 
activities. 

§  296.6  Amount  of  awards. 

(a)  General.  The  amount  of  the  award 
under  this  part  is  the  total  of  the 
amounts  under  paragraphs  (b),  (c)  and 

(d)  of  this  section,  minus  any  reductions 
under  paragraphs  (e)  and  (f)  of  this 
section  and  minus  any  reduction  under 
§  296.11  (if  applicable). 

(b)  Fishing  gear.  If  the  fishing  gear 
with  respect  to  which  the  claim  is  filed 
can  be  repaired  to  a  condition 
substantially  similar  to  its  condition- 
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immediately  before  the  damage  was 
suffered,  at  a  cost  less  than  its 
replacement  cost  minus  its  salvage 
value,  then  the  amoimt  of  compensaticm 
is  its  repair  cost  In  all  other  cases 
(inchidi^  loss  of  the  fishing  gear),  the 
amount  of  compensation  is  the  lost  or 
damaged  gear’s  replacement  cost  minus 
its  salvage  value.  For  the  purposes  of 
this  8  296.6,  the  term  “replacement  cost” 
means  the  cost  of  supplying  new  fishing 
gear  of  the  same  or  substantially  similar 
size,  type,  and  materials,  without 
reference  to  the  age  or  condition  of  the 
gear  damaged  or  lost 
•  (c)  Consequential  damage. — (1) 
Expenses.  The  amount  of  an  award 
under  this  Part  will  include 
compensation  for  any  reasonable 
expenses  actually  incurred  by  the 
claimant  to  ascertain  the  cause  and 
extent  of  the  damage  or  loss  caused  to 
fishing  gear  and  to  obtain  a  decision  in 
the  claimant’s  favor.  The  ALJ  will 
determine  what  expenses  are 
reasonable  and  their  amoimts. 

(2)  Loss  of  profits,  (i)  The  amount  of 
an  award  under  this  Part  will  include 
compensation  for  any  loss  of  profits  due 
to  damage  to,  or  loss  of.  fishing  gear 
with  respect  to  which  the  claim  is  filed. 

(ii)  A  daim  for  loss  of  profits  due  to 
loss  of  time  spent  in  disengaging  fishing 
gear  fit)m  any  item  described  in 

8  296.5(b)  may  be  eligible  for 
compensation  under  this  part  even  if  the 
fishing  gear  involved  was  not  damaged 
or  lost  Compensation  for  this  type  of 
lost  profits  ordinarily  will  not  exceed 
what  would  have  been  the  replacement 
cost  less  salvage  value,  of  the  fishing 
gear  disengaged,  unless  the  claimant  ccm 
show  that  his  efforts  to  disengage  the 
gear  were  of  reasonable  duration  and 
that  abandonment  of  the  gear  would 
have  resulted  in  a  greater  economic  loss. 

(iii)  No  award  may  be  made  under  this 
Part  for  loss  of  profits  for  any  period  in 
excess  of  6  months  fix)m  the  date  when 
the  damage  or  loss  of  the  fishing  gear 
was  discovered. 

(iv)  A  claim  for  loss  of  profits  must  be 
supported  by  records  with  respect  to  the 
claimant’s  profits  during  the  12-month 
period  immediately  preceding  the  date 
of  the  discovery  of  the  damage  to  or  loss 
of  the  fishing  gear  (if  the  claimant  was 
not  a  commercial  fisherman  for  all  of  the 
12-month  period  or  if  the  fishery 
involved  is  a  new  one,  estimates  of 
profit  may  be  based  on  NMFS  statistics 
or  other  reliable  evidence); 

(v)  In  determining  the  amount 
awarded  under  this  paragraph  (cK2),  the 
ALJ  may  consider  any  evidence 
concerning: 

(A)  Profits  fit)m  the  corresponding 
quarter  of  the  previous  year; 


(B)  Profits  from  trips  immediately 
before  and  after  the  loss  or  damage 
which  is  the  subject  of  the  claim; 

(C)  Such  other  evidence  as  the 
claimant  may  submit;  and 

(D)  Such  other  evidence  as  the  hearing 
exaii^er  may  deem  appropriate. 

(vi)  The  measm*e  of  compensation  for 
loss  of  profit  ordinarily  is  the  net  profit 
lost  If  the  AIJ  determines  that  a 
different  measure  of  compensation  for 
loss  of  profit  is  appropriate  because  the 
facts  of  the  claim  are  sufiiciently 
extraordinary,  and  states  the  reasons  for 
the  determination,  the  ALJ  may  apply 
the  measure  of  compensation  which  the 
ALJ  deems  to  be  most  appropriate. 

(vii)  In  making  either  an  agency 
recommendation  or  a  proposed 
settlement  under  8  296.8(c),  the  Chiefi 
FSD,  will  use  an  administrative 
standard  to  determine  lost  profit.  The 
administrative  standard  will  be  based 
on  the  latest  Federal  income  tax  return 
which  best  establishes  the  annual 
income  and  expenses  of  the  vessel 
involved  in  the  loss  or  damage  (or  in  the 
discretion  of  the  Chief,  FSD,  a  similar 
vessel).  ’The  annual  net  profit  in  such  a 
return  will  be  used  to  compute  the 
vessel  owner  or  operator’s  loss  of  net 
profit  for  a  reasonable  period  during 
which  vessel  operation  was  precluded 
by  the  damage  or  loss  with  respect  to 
which  the  claim  is  filed.  With  respect  to 
claims  filed  by  crew  members,  the 
annual  income  and  expense  data  in  such 
a  return  will  be  used  to  compute  the 
crew  member’s  share  according  to  the 
contractual  share  to  which  each  crew 
member  was  entitled.  ’The  Chief,  FSD, 
ordinarily  will  not  attempt  to  settle  a 
claim  for  loss  of  profits  if  the  Federal 
income  tax  return  pertaining  to  the 
vessel  involved  (or  a  similar  vessel)  is 
not  made  available.  In  such  cases.  Ae 
compensation  for  lost  profits  will  be 
determined  by  the  ALT. 

(3)  Other.  An  award  under  this  part 
may  include  compensation  for  any  other 
consequential  damage  resulting  from  the 
damage  or  loss  of  fishing  gear,  but  may 
not  include  compensation  for  personal 
injury  resulting  &t)m  damaged  fishing 
gear. 

(d)  Attorneys’ fees.  An  award  under 
this  part  will  include  compensation  for 
reasonable  attorneys’  fees  incurred  by 
the  claimant  in  obtaining  a  decision  in 
the  claimant’s  favor.  Claimants  will  not 
be  cmnpensated  fw  attorneys’  fees  if  the 
claim  is  denied. 

(e)  Negligence  of  claimant  (1)  The 
amount  of  an  award  under  this  part  is 
reduced  to  the  extent  that  the  ALJ  finds 
that  the  loss  or  damage  (including 
consequential  damages)  was  caused  by 
the  ne^igence  or  fault  of  the  claimant 
(For  example,  a  claimant  who  sustained 


$10,000  in  damages  and  whose 
negligence  or  fault  was  found  to  be 
responsible  for  40%  of  the  damage 
would  receive  $6,000  in  compensation.  If 
the  same  claimant  were  responsible  for 
99%  of  the  negligence  or  faidt  that 
caused  the  damage,  the  claimant  would 
receive  $100  in  compensation). 

(2)  Negligence  or  fault  of  the  claimant 
includes,  but  is  not  limited  to,  failure  to: 

(1)  Remain  outside  of  any  navigation 
safety  zone  established  around  oil  and 
gas  rigs  and  platforms  by  any 
responsible  Federal  agency; 

(ii)  Avoid  obstructions  recorded  on 
nautical  charts  or  in  the  Notice  to 
Mariners,  or  marked  by  a  buoy  or  other 
surface  marker  (casualties  occurring 
within  a  one-quarter  mile  radius  of 
obstructions  so  recorded  or  marked  are 
presiuned  to  involve  negligence  or  fault 
of  the  claimant); 

(iii)  Abide  by  established  rules  of  the 
road; 

(iv)  Use  proper  care;  or 

(v)  Attempt  to  mitigate,  or  to  use  due 
care  and  diligence  mitigating  the 
damage  to,  or  loss  ofi  the  fishing  gear 
and  any  resulting  economic  loss. 

(3)  With  respect  to  the  actions 
described  in  paragraph  (eX2)  of  this 
section,  negligence  of  the  owner  or 
operator  of  the  commercial  fishing 
vessel  involved  in  a  claim  shall  bar  or 
reduce  an  award  to  the  vessel’s  crew 
members  with  a  claim  arising  fix)m  the 
same  damage  or  loss  to  the  same  extent 
that  it  bars  or  reduces  an  award  to  such 
owner  or  operator. 

(f)  Insurance  proceeds.  (1)  The 
amount  of  any  award  under  this  part 
will  be  reduced  by  the  amount  of  any 
compensation  the  claimant  received,  or 
will  receive,  from  insurance  for  the 
damage  or  loss  with  respect  to  which 
the  claim  against  the  Fund  is  filed. 

(2)  If  the  claimant  has  insurance 
which  covers  the  damage,  or  any  portion 
of  it,  the  claimant  must  seek 
compensation  fit>m  the  insurance.  No 
award  will  be  made  from  the  Fund  for 
damage  which  is  covered  by  the 
claimant’s  insurance. 

8  296.7  Instructions  for  filing  claims. 
Five-Day  Report 

(a)  Five-day  report  required  to  gain 
presumption  of  causation. — (1)  General. 
Under  8  296.9(b)  damages  or  losses  are 
presumed  to  be  caused  by  items 
associated  with  CK!S  oil  and  gas 
exploration,  development,  or  production 
acti^ties  if  certain  requirements  are 
satisfied.  One  requirement  is  that  a 
report  on  the  location  of  the  obstruction 
which  caused  the  damage  or  loss,  the 
nature  of  the  damage  or  loss,  and 
certain  other  information  specified  in 
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paragraph  (a)(4)  of  this  section,  must  be 
made  to  the  NMFS  within  five  (5)  days 
after  the  date  when  the  damage  or  Joss 
is  discovered.  If  more  than  one 
commercial  fisherman  suffers  loss  from 
the  same  incident  the  owner  or  operator 
of  the  commercial  fishing  vessel 
involved  may  file  a  five-day  report  on 
behalf  of  the  entire  crew,  owner,  and 
operator  of  the  vessel.  Note  that  filing  of 
a  five-day  report  must  be  followed  up  by 
filing  of  a  detailed  claim  under 
paragraphs  (b),  (c),  (d),  and  (e)  of  this 
section.  ' 

(2)  When  and  how  to  file  a  five-day 
report  To  qualify  for  the  presumption  of 
causation,  a  five-day  report  must  be 
made  to  the  nearest  NMFS  Regional 
Office  within  5  days  after  the  date  the 
claimant  discovered  the  loss  or  damage. 
Satisfaction  of  the  five-day  requirement 
is  determined  by  the  date  of  postmark,  if 
the  report  is  mailed;  by  the  date  of 
receipt  of  a  call,  if  the  report  is 
telephoned  or  radio-telephoned;  or,  by 
the  date  of  appearance,  if  the  report  is 
made  in  person  at  the  nearest  NMFS 
Regional  Office.  NMFS  addresses  and 
telephone  numbers  to  use  for  making  a 
five-day  report  are  listed  below: 

Chief,  Financial  Services  Branch,  Northeast 
Region,  National  Marine  Fisheries  Service, 
Post  Office  Building,  Box  1109,  Gloucester. 
Massachusetts  01930  (617)  281-3600 
Chief,  Fisheries  Development  Analysis 
Branch,  Southeast  Rc^on,  National  Marine 
Fisheries  Service,  9450  Koger  Boulevard. 
Duval  Building,  St  Petersburg,  Florida 
33702  (813)  893-3271 
Chief,  Fisheries  Development  Division, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street 
Terminal  Island,  California  90731  (213)  548- 
2575 

Chief,  Financial  Services  Branch,  Northwest 
Region,  National  Marine  Fisheries  Service. 
1700  Westlake  Avenue  North,  Seattle, 
Washington  96109  (206)  442-5532 
Chief,  Fisheries  Development  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 

Box  1668,  Juneau,  Alaska  99802  (907)  588- 
7224 

(3)  Written  confirmation  of  oral  five- 
day  report.  The  Chief,  FSD,  strongly 
recommends  that  claimants  confirm,  in 
writing,  as  soon  as  possible,  the 
substance  and  accuracy  of  each  five-day 
report  that  is  made  by  telephone, 
radiotelephone  or  other  oral 
communication.  Address  the  written 
confirmation  to: 

Chief,  Financial  Services  Division,  National 
Marine  Fisheries  Service,  3300  Whitehaven 
St.,  N.Wm  Washington,  D.C  20235. 

(4)  Contents  of  five-day  report.  Each 
five-day  report  must  include  the 
following  information: 

(i)  The  claimant’s  name  and  address; 


(ii)  The  name  and  identifying  number 
of  the  commercial  fishing  vessel 
involved; 

(iii)  'The  location  of  the  obstruction 
which  caused  the  damage  or  loss  (see 
paragraph  (e)(27)  of  this  section  for  the 
methods  of  position  fixing); 

(iv)  A  statement  concerning  the 
activities,  at  the  time  the  damage  or  loss 
occurred,  of  the  vessel  involved; 

(v)  A  description  of  the  nature  of  the 
damage  or  loss; 

(vi)  The  date  such  damage  or  loss  was 
discovered; 

(vii)  A  description  of  the  obstruction, 
if  known;  and 

(viii)  A  statement  concerning  whether 
or  not  a  surface  marker  or  lighted  buoy 
was  attached  to  or  near  the  obstruction. 

Detailed  Claim  Form 

(b)  Form  of  claim.  Claims  must  be  in 
writing  and  include  the  information 
specified  in  paragraphs  (e)(1)  through 
(29^of  this  section.  When  available, 
claim  forms  may  be  obtained  fi-om  any 
NMFS  Regional  Office  or  fixim  the  Chief, 
FSD. 

(c)  Who  must  file,  and  when  and 
where  to  file  claims.  Each  claimant 
must  file  a  claim  (even  those  who  filed 
five-day  reports  to  gain  the  presumption 
of  causation).  Each  claim  must  be  filed, 
in  writing,  with  the  Chief,  Financial 
Services  Division,  National  Marine 
Fisheries  Service,  3300  Whitehaven  St 
N.W.,  Washington,  D.C.  20235,  no  later 
then  60  days  after  the  date  the  claimant 
discovers  the  damage  or  loss  with 
respect  to  which  the  claim  is  made.  For 
the  purpose  of  this  paragraph  (c),  the 
term  “filed"  means  delivered  in  person, 
or  mailed  (as  determined  by  the  date  of 
postmark),  to  the  Chief,  FSD.  'The  Chief, 
FSD,  suggests  that  a  claim  which  is 
mailed  be  sent  by  registered  or  certified 
mail,  return  receipt  requested,  so  the 
claimant  will  have  a  record  that  the 
claim  was  received  by  the  Chief,  FSD. 

(d)  Aggregating  claims.  If  more  than 
one  commercial  fisherman  suffers  loss 
or  damage  arising  fi^m  the  same 
incident  (for  example,  when  several 
members  of  the  crew  lost  income  due  to 
loss  of  fishing  time),  the  claims  of  all 
such  fishermen  should  be  aggregated 
into  one  claim  and  the  claim  should  be 
submitted  on  their  behalf  by  the  owner 
or  operator  of  the  commercial  fishing 
vessel  or  vessels  involved. 

(e)  Contents.  Each  claim  shall  be 
signed  by  the  claimant  and  shall 
accurately  and  completely  provide  the 
following  information: 

General  Identification 

(1)  The  name,  mailing  address, 
telephone  number,  citizenship,  and 
occupational  status  (for  example,  vessel 


owner,  operator,  or  crew  member  on  a 
vessel)  of  each  claimant; 

(2)  The  name,  address,  and  telephone 
number  of  each  person  (for  example,  an 
attorney)  retained  to  act  on  behalf  of 
any  claimant  in  pursuing  the  claim; 

(3)  The  name  of  the  conunercial 
fishing  vessel  involved  in  the  damage  or 
loss  for  which  the  claim  is  submitted; 

(4)  The  vessel's  U.S.  Coast  Guard 
documentation  niunber  (or  State 
registration  number,  if  the  vessel  is  not 
documented  under  Federal  law); 

(5)  The  home  port  of  the  vessel; 

(6)  The  date  when  the  claim  is  written; 

Type  and  Extent  of  Damage  or  Loss 

(7)  A  statement  of:  The  type  of  fishing 
operation  being  conducted  (for  example, 
trawling  for  shrimp),  the  type  and  size  of 
vessel  involved,  a  full  description  of  the 
fishing  gear  involved  (including  a  list  of 
all  components); 

(8)  The  natiue  and  extent  of  the 
damage  or  loss  sufiered  or  expected; 

(9)  Photographs  (when  available)  of 
any  physical  damage  to  fishing  gear 
(including  a  commercial  fishing  vessel); 

(10)  The  amount  if  any,  claimed  for 
physical  damage  to.  or  loss  of,  fishing 
gear.  If  an  amount  is  claimed,  the  claim 
shall  include: 

(i)  Proof  that  the  claimant  owns  the 
fishing  gear  damaged  or  lost  (submit 
copies  of  the  best  evidence  of  ownership 
available,  for  example,  sales  receipts,- 
affidavits,  or  other  evidence): 

(11)  A  list  of  all  components  of  fishing 
gear  damaged  or  lost  together  with  the 
size,  type,  grade,  material  of 
construction,  age,  and  the  estimated 
remaining  useful  economic  life  of  each 
component  damaged  or  lost; 

(iii)  The  date,  place,  and  cost  of  ' 
acquisition  of  all  fishing  gear  damaged 
or  lost 

(iv)  Estimates,  from  two  different 
commercial  fishing  gear  repair  or  supply 
companies,  of  the  present  replacement 
cost  of  the  fishing  gear  and  the  repair 
cost  of  the  fishing  gear  (if  it  is 
repairable).  If  fishing  gear  of  the  type 
lost  or  damaged  is  usually  made  or 
repaired  by  the  claimant,  a  detailed 
estimate  prepared  by  the  claimant 
identifying  the  repair  or  replacement 
cost  of  the  fishing  gear  may  be  included 
in  place  of  one  of  the  estimates  fi'om 
commercial  fishing  gear  repair  or  supply 
companies; 

(v)  If  the  fishing  gear  is  repaired  or 
replaced  before  an  award  is  made  imder 
this  part,  a  copy  of  the  invoice  or  receipt 
for  the  repair  or  replacement  of  the 
fishing  gear,  and 

(vi)  Tlie  estimated  salvage  value  of 
the  fishing  gear,  if  it  is  not  repairable; 

(11)  The  amount,  if  any,  claimed  for 
loss  of  profits.  If  an  amount  is  claimed. 
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the  claim  shall  include  copies  of  all 
records,  including  catch  logs  and 
landing  receipts  documenting  the 
claimant's  profits  during  the  12-month 
period  immediately  preceding  the  date 
when  the  damage  or  loss  of  the  fishing 
gear  was  discovered.  The  claimant  shall 
also  include  the  latest  Federal  income 
tax  return  or  other  suitable  evidence  for 
the  operational  income  of  the  vessel 
involved  in  the  loss  or  damage  for  which 
the  claim  is  submitted  (or,  in  the 
discretion  of  the  Chief,  FSD,  a  similar 
vessel).  (One  use  of  the  Federal  tax 
return  is  described  in  §  296.6(c)(2](vii).) 

If  the  claim  involves  a  claim  for  a  crew 
member’s  lost  share  of  profits,  include  a 
full  statement  of  the  contractual 
arrangements  governing  determination 
of  the  shares  of  vessel  income  to  which 
each  crew  member  is  entitled  (including 
a  copy  of  the  contract  if  in  writing).  The 
claimant  shall  describe  fully  the  basis 
upon  which  the  amount  claimed  is 
calculated.  The  claimant  should  include 
whatever  additional  data  might  support, 
or  be  pertinent  to,  the  amount  claimed 
(for  example,  the  duration  of  an  average 
fishing  trip,  and  the  duration  of  the 
average  time  in  port  between  fishing 
trips).  Each  claim  shall  contain  a  full 
statement  of  why  the  length  of  time 
claimed  for  loss  of  profits  is  justified 
and  what  action,  if  any,  the  daimant 
took  to  mitigate  the  amount  of  lost 
fishing  time: 

(12)  The  amoimt,  if  any,  claimed  for 
consequential  damages  under  §  296.6(c) 
(1)  and  (3),  together  with  a  full 
description  of  what  each  amount 
claimed  represents; 

(13)  Copies  of  all  insurance  polides 
covering  the  vessel  (imless  the  loss  or 
damage  is  to  the  vessel’s  fishing  gear 
rather  than  the  vessel  itself)  and  a 
statement  whether  a  claim  has  been,  or 
will  be,  made  against  any  insurance 
policy  which  may  cover  the  damage  or 
loss  with  respect  to  which  the  claim 
against  the  Fund  is  filed; 

(14)  The  name  and  mailing  address  of 
each  person,  if  any,  to  whom  the 
claimant  has  given  oral  or  written  notice 
that  such  person  caused,  or  may  have 
caused,  the  damage  or  loss:  together 
with  a  copy  of  any  written  notice  given 
each  person  and  a  statement  wheSier 
each  sfich  person  has  paid,  or  will  pay. 
the  daimant  for  any  portion  of  the 
damage  or  loss; 

Circumstances  of  the  Damage  or  Loss 

(15)  The  date  and  time  of  day,  if 
known,  when  the  damage  or  loss 
occurred; 

(16)  The  date  when  the  damage  was 
first  discovered  by  the  claimant; 


(17)  The  depth  of  the  water,  if  known, 
at  the  time  and  site  where  the  damage  or 
loss  occurred; 

(18)  The  visibility  at  the  time  and  site 
the  damage  or  loss  occurred; 

(19)  The  depth  at  which  the  fishing 
gear  was  being  operated  when  the 
damage  or  loss  occurred; 

(20)  The  direction,  speed,  and 
activities  of  the  claimant’s  fishing  vessel 
immediately  before,  during,  and  after 
the  damage  or  loss  occurred  (including  a 
full  description  of  both  the  deployment 
of  any  fishing  gear  which  is  the  subject 
of  the  claim  and  all  attempts  at  the 
retrieval  of  the  gear); 

(21)  The  amount  and  type  of  vessel 
trafific  in  the  general  vicinity  at  the  time 
the  damage  or  loss  occurred; 

(22)  A  description  (including  any 
identification  markings)  of  the  item  or 
obstruction  which  caused  the  damage  or 
loss,  if  known.  If  the  item  or  obstruction 
was  physically  recovered,  it  should  b^ 
retained  If  photographs  of  the  item  or 
obstruction  are  available,  they  shall  be 
submitted  with  the  claim; 

(23)  A  description  of  any  lighted  buoy 
or  surface  marker  attached  to  or 
anchored  by  the  item  or  obstruction; 

(24)  A  full  statement  of  the  claimant’s 
reason  or  believing  that  the  obstruction 
which  caused  the  damage  or  loss  is 
associated  with  oil  and  gas  exploration, 
development  or  production  on  the 
Federal  OCS  rather  than  with  similar  oil 
and  gas  activities  within  State  wateis, 
other  ocean  users,  or  natural  causes; 

(25)  The  names  and  addresses  of  all 
known  witnesses  to  the  incident  which 
caused  the  damage  or  loss  (statements 
from  the  witnesses  should  be 
submitted); 

(26)  If  applicable,  a  statement 
concerning  when  and  how  the  claimant 
notified  NMFS  within  5  days  of  the 
damage  or  loss  as  provided  in  $  296.7(a): 

(27)  The  position  of  the  commercial 
fishiiig  vessel  when  the  damage  or  loss 
occurred  and  the  position  of  the 
obstruction  causing  the  damage  or  loss 
(if  the  obstruction  was  dragged,  give 
positions  for  both  before  and  after  it 
was  dragged,  if  known),  to  be  specified 
by  using  one  or  more  of  the  following 
methods  of  position  fixing.  Claimants 
should  use  the  most  reliable  method 
available  aboard  the  vessel  at  the  time 
of  discovery  of  the  damage  or  loss,  such 
as:  * 


'The  methods  are  listed  in  descending  order  of 
accuracy.  Fixes  obtained  by  combining  lines-of- 
position  from  two  systems  are  acceptable  if  no 
single  system  will  provide  an  accurate, 
unambiguous  fix.  An  example  is  a  Loran-C  line-of- 
position  and  a  radar  range. 

The  use  of  dead  reckoning,  or  running  fixes,  or 
both,  to  determine  the  vessel’s  position  at  the  time 
of  the  damage  ot  loss  is  acceptable  only  if  no  more 


(i)  Loran-C  readings.  Provide  time 
delay  readings  from  at  least  two  Loran- 
C  pairs  (e.g.,  7980-W  and  7980-Y). 
Readings  ^m  additional  pairs  should 
be  provided  if  available  from  the 
particular  Loran-C  receiver  installed.  If 
a  coordinate  converter  is  being  used,  the 
latitude  and  longitude  readings  may  be 
furnished,  but  the  actual  Loran-C  time 
delay  readings  are  more  useful  because 
they  are  generally  more  accurate. 

(ii)  Distance  (range)  and  direction 
(bearing)^to  fixed  offshore  objects  such 
as  lighthouses,  light  towers,  and  oil 
drilling  or  production  platforms.  Specify 
the  name  of  each  such  object  used  (for 
example,  Ambrose  Light  Tower,  Shell 
Oil  Platform  No.  4281,  etc.). 

(iii)  Distance  (range)  and  direction 
(bearing)  to  fixed  aids  to  navigation  and 
landmarks  which  are  identified  on 
National  Ocean  Survey  charts,  such  as 
radio  towers,  jetty  lights,  etc. 

(iv)  Distance  (range)  and  direction 
(bearing)  to  prominent  landmarks  which 
are  not  identified  on  National  Ocean 
Survey  charts,  but  are  readily 
identifiable  for  future  reference. 

(v)  Loran-A  readings.  Provide  time 
delay  readings  from  at  least  two  Loran- 
A  rates.  Readings  from  additional  rates 
should  be  provided  if  available.  Identify 
any  skywave  time  delay  readings  as 
such. 

(vi)  Direction  (bearing)  to 
ra^obeacons  using  a  radio  direction 
finder.  Give  each  station’s  identifying 
call  letters.  Provide  a  copy  of  the  radio 
direction  finder  deviatim  table  if 
prepared  for  the  fislung  vessel. 

(vii)  Distance  (range)  and  direction 
(bearing)  to  floating  navigational  aids, 
such  as  buoys.  Identify  any  buoy  by 
name,  number,  color,  type  and  Light  List 
number,  if  known. 

(viii)  Alternate  navigation  methods 
may  be  used  if  they  are  available.  These 
include  Raydist,  Decca,  and  similar 
electronic  navigation  systems  that  may 
be  in  use.  A  celestial  fix  or  line-of- 
position  may  be  used  if  no  other 
navigation  method  is  available.  In  this 
case  all  calculations  shall  be  included. 


accurate  method  were  available.  In  this  case,  the 
claim  shall  include  information  sufficient  to  allow 
recalculation  of  the  vessel  position. 

Bearings  to  shore  and/n  offshore  obfects  shall  be 
visually  observed  and  provided  in  degrees.  Radar 
bearings  generally  are  not  considered  to  be 
acceptable  unless  other  methods  are  not  available. 
If  bearings  are  taken  using  a  magnetic  compass, 
they  shall  be  converted  to  true  by  apfdying  .  . 
deviation  and  variation.  The  conversion  i^culation, 
including  all  figures  used,  must  accompany  the 
claim. 

Brand  name  and  model  of  all  electronic  and 
navigation  equipment  used  in  determining  the 
geographic  position  of  the  incident  should  be 
inclwM. 
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(28)  A  list. of  allnrewjiKmbers  aboard 
the  vesselat  die  time  the  lass  or  .damage 
occurred;,  and 

(29)  Any  other  information  which  the 
claimant  believes  is  relevant  to  the 
claim. 

(f)  Other  evidence.  The  Chief ..FSD,  or 
the  ALJ  may  require  the  submission  of 
additional  information,  affidavits, 
estimates,  or  other  evidence. 

(g)  Amendment  of  claims.  A  daimant 
may  amend  the  claimjit  any  time  before 
the  daim  is  referred  to  the  AL). 

(h)  Criminal  penalty  for  fraudulent 
claim.  Any  person  who  files  a 
fraudulent  claim  is  subjecHo  criminal 
prosecution  under  18  U.^:C.  sections  287 
and  1001,  each  of  vdiich,  upon 
conviction,  imposes  a  penalty  of-noi 
more  than  a  $10,000  fine  and  5  years’ 
imprisonment,  or  both. 

§  296.8  NMFS  ProcMSing  of  Claims. 

(a)  Public  Notice  of  Claims. — (1) 
Action  by  the  Chief,  FSD.  Upon  receipt 
of  a  daim,  the  Chief,  FSD,  will  promptly: 

(i)  Request  an  AL]  to  be^assigned; 

(ii)  Transnrit.an  abstract  of  the  daim 
to  the  Secretary  of  the  Interior, 

(iii)  Transmit  the  reported  location  of 
any  obstruction  to  the  National  Ocean 
Survey,  which  will  inform  the  Defense 
Mapping  Agency  Hydrographic/ 
Topographic  Center,  and 

(iv)  Publish  notice  of  the  claim  in- the 
Federal  Register.  Each  Federal  Register 
notice  published  nnder  this  paragraph 
(a)(1)  will  contain: 

(A)  A  brief  statement  of  the  nature 
and  dollar  amoimt  of  the  daim,  and  the 
location  where  the  damage  or  toss 
occurred: 

(B)  A  statement  that  the  Chief,  FSD, 
may  seek  a  proposed  settlement 
agreement  under  paragraph  (c)  of  this 
section;  and 

(C)  A  statement  that  an  interested 
person  or  any  other  person  may,  within 
thirty  (30)  days  following  publication  of 
the  notice  in  the  Federal  Register, 
submit  to  the  Chief,  FSD,  any  evidence 
concerning  either  the  daim  or  a 
proposed  settlement  agreement. 

(2)  Action  by  the  Secretary  of  the 
Interior,  (i)  After  receiving  an  abstract 
of  the  claim  under  paragraph  (a)(1)  of 
this  section,  the  Secretary  of  the  Interior 
will  promptly  send  written  notice  of  the 
claim  to  sdl  persons  known  to  have 
engaged  in  activities  assodated  with 
OCS  oil  and  gas  exploration, 
development,  or  production  ih  the 
vicinity  where  the  damage  or  loss 
occurr^ 

(ii)  Persons  to  be  notified  under 
paragraph  (a)(2)(i).of  this  section  shall 
indude  all  persons  known  to  have 
engaged  in  activities  associated  with 
OCS  oil  and  gas  exploration, 


development  or  jnroduction  in  all  lease 
blocks  either  wholly  or  partially 
contained  within  a  3-miie  radius  of  die 
reported  location  of  the  damage  or  loss, 
and  such  other  .persons  as  the  Secretary 
of  the  Interior  determines  should  receive 
notice  of  the  damage  or  loss.  In 
determining  whether  or  not  to  notify 
such  other  persons,  the  Secretary  of  the 
Interior  shdl  consider  the  nature  of  the 
damage  or  loss  and  the  nature  of  OCS 
oil  and  gas  exploration,  development,  or 
production  activities  (including  surface 
suppty  traflRc)  in  the  vidnity  of  the 
damage  or  loss. 

(3)  Responses  to  notice  of  claim,  (i) 
Any  interested  person  may  submit 
evidence  at  any  hearing  concerning  a 
claim  under  this  Part  in  accordance  with 
§  296.10(d)  [Reserved],  or  concerning 
any  proposed  settlement  imder 
paragraph  (c)  of  fiiis  section.  Any  such 
person  who  intends  to  submit  evidence 
at  a  hearing  or  concerning  any 
settlement  under  paragraph  (c)  of  this 
section  must  notify  the  CUef,  FSD,  in 
writing,  describing  specifically  the 
evidence  to  be  submitted,  not  later  than 
30  days  after  publication  of  notice  of  the 
claim  in  the  Federal  Register  under 
paragraph  (a)(1)  of  this  section.  Where 
evidence  concerns  any  proposed 
settlement  or  hearing  on  a  claim,  the 
Chief,  FSD  or  die  ALJ,  respectively,  may 
waive  the  30-day  rule  for  good  cause, 
such  as  if  the  interested  person  first 
reqpiesting,  after  the  expiration  of  the  30 
days,  to  submit  evidence  shows  that 
such  person  did  not  previously  have 
knowledge  that  such  person  would  have 
an  interest  in  the  claim  and  that  such 
person  has  evidence  which  may 
significantly  affect  the  outcome  of  the 
proposed  settlement  or  any  hearing  on 
the  claim,  or  if  the  evidence  first  became 
available  to  such  person  after  the 
expiration  of  the  30-day  period. 

(ii)  Each  person  notified  by  the 
Secretary  of  the  Interior  under 
paragraph  (a)(2)  of  this  section  shall, 
within  thirty  (30)  days  after  the 
Secretary  of  the  Interior  sends  the 
notice,  notify  the  Chief,  FSD,  and  the 
Secretary  of  the  Interior  whether  that 
person  admits  or  denies  responsibility 
for  the  damages  claimed. 

(iii)  Each  person  who  is  notified  by 
the  Secretary  of  the  Interior  under 
paragraph  (a)(2)  of  this  section  and  fails 
to  give  timely  mid  proper  notice  of 
admission  or  denial  of  responsibility 
under  paragraph  (a)(3)(ii)  of  this  section, 
shall  be  conclusively  presumed  for  the 
purposes  of  S  296.11  to  deny 
responsibility  for  the  damages  claimed. 

(iv)  If  any  person  admits 
responsibility  under  paragraph  (a)(3)(ii) 
of  this  section  or  otherwise,  the  Chi^, 
FSD,  will  so  inform  the  claimant,  and 


will  not  take  aqy  further  action  .on  the 
claim.  If  the  person  admitting 
responsibility  later  denies,  or  withdraws 
the  admission  of,  responsibility,  the 
Chief.  FSD.  will  resume  processing  of 
the  claim. 

(v)  Any  interested  person  may  request 
to  be  admitted  as  a  party  to  any  hearing 
concerning  the  claim.  Such  request  must 
be  filed  with  the  Chief,  FSD,  in  writing, 
not  later  than  thirty  (30)  days  after 
publication  of  notice  of  the  claim  in  the 
Federal  Register  under  paragraph  fa)(l) 
of  this  section.  Such  request  will  he 
ruled  on  by  the  ALJ  under 
§  296.10(c)(3)(ix)  (Reserved). 

(b)  NMFS  review  of  claims — (1) 
General.  The  Chief,  I^D,  will  promptly 
review  each  claim  filed  under  §  296.7 
and  determine  whether  It  is  timely  filed 
within  the  60-day  period  specified  in 

§  296.7(c),  properly  completed  under 
§  296.7(e),  and  eligible  on  its  face. 

(2)  Timeliness  of  claims,  p)  The  60- 
day  filing  requirement  of  §  296.7(c)  is 
satisfied  by  ^e  filing  of  animproperly 
completed  or  incomplete  daim. 

(ii)  If  the  Qiief,  F^.  finds  that  the 
claim  was  not  timely  filed  under 
§  296.7(c),  the  Chief,  FSD,  wfil  refer  the 
matter  to  the  General  Coimsel. 

(3)  Completeness  of  claims,  (i)  If  the 
Chief,  FSD,  finds  that  the  claim  is  not 
properly  completed  or  is  incomplete,  the 
Chief,  FSD,  will  send  to  the  daimant  a 
written  notice  stating  the  deficiency  in 
the  clakn. 

(ii)  If  the  claimant  fails  to  correct  the 
deficiency  within  60  days  after  the  date 
the  notice  of  the  defidency  is  sent  to  the 
claimant,  the  claim  is  not  eligible  for 
compmisaticm  under  this  part  unless  the 
Chief,  FSD,  for  good  reason  extends  the 
period  for  correcting  deficiendes. 

(iii)  If  the  Chief,  I%D,  finds  that  the 
claim  is  ineligible  imder  paragraph 
(b)(3)(ii)  of  this  section,  the  Chief,  FSD. 
will  refer  the  matter  to  the  General 
Counsel. 

(4)  Factual  eligibility  of  claims.  If  the 
Chief,  FSD,  finds  that  a  claim  is  not 
eligible  on  its  face  (for  exanqile,  because 
the  claim  states  facts  which  make  it 
ineligible  under  §§  296.5(c)(1),  (3),  (5)(ii), 
(7)  or  (8)),  the  Chief,  FSD,  will  refer  the 
matter  to  the  General  Counsel. 

(c)  Proposed  settlement  or  other 
agency  recommendation.  (1)  After 
determining  that  the  claim  is  timely 
filed,  properly  completed,  and  eligible 
on  its  face,  the  Chi^,  FSD.  may  nontact 
the  daimant  and  negotiate  a  proposed 
settlement  of  the  daim. 

(2)  If  the  Chief,  FSD,  and  the  daiinant 
agree  to  a  proposed  settlement,  the 
Chief,  FSD,  will  forward  the  proposed 
settlement  to  the  General  Coimsel  for 
action  under  paragraph  (d)  of  this 
section. 
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(3)  The  Chief.  FSD,  will  not  forward 
any  proposed  settlement  to  the  General 
Counsel  sooner  than  thirty  (30)  days 
after  publication  of  notice  of  the  claim  in 
the  Federal  Register  under  paragraph 

(a)(1)  of  this  section. 

(4)  The  Chief,  FSD,  may  forward  to  the 
General  Counsel  an  agency 
recommendation  concerning  the  claim. 
The  agency  recommendation  may  be, 
among  other  things,  to: 

(1)  Approve  the  claim; 

(ii)  Approve  a  proposed  settlement  of 
the  claim;  or 

(iii)  Deny  the  claim. 

(d)  Action  by  General  Counsel — (1) 
Concerning  timeliness,  completeness 
and  eligibility  of  claims.  If  the  General 
Counsel  concurs  in  the  finding  of  the 
Chief,  FSD,  under  paragraphs  (b)(2),  (3), 
or  (4)  of  this  section,  the  General 
Counsel  will  send  the  claim,  together 
with  a  recommendation  that  the  claim 
be  denied,  to  the  AL)  for  an  expedited 
hearing  under  §  296.10(1)(4)  (Reserved). 

(2)  Concerning  proposed  settlement  or 
other  agency  recommendation.  If  the 
General  Counsel  concurs  in  the  agency 
recommendation  of  the  Chief,  FSD, 
under  paragraph  (c)  of  this  section,  the 
General  Counsel  will: 

(i)  In  the  case  of  an  agency 
recommendation  to  approve  either  the 
claim  or  a  proposed  settlement  of  the 
claim, 

(A)  Publish  a  notice  of  the  agency 
recommendation  in  the  Feder^  Register, 
and 

(B)  Not  sooner  than  15  days  after 
publication  of  the  notice  referred  to  in 
paragraph  (d)(2)(i)(A)  of  this  section, 
refer  the  claim  to  the  ALJ  under 
paragraph  (f)  of  this  section  for 
consideration  under  §  296.10(j) 
(Reserved); 

(ii)  In  the  case  of  an  agency 
recommendation  to  deny  a  claim, 
promptly  refer  the  claim  to  the  AL) 
imder  paragraph  (f)  of  this  section. 

(e)  Objection  to  certain  agency 
recommendations.  Any  interested 
person  who  objects  to  an  agency 
reconunendation  to  approve  either  the 
claim  or  a  proposed  settlement  of  the 
claim  may  request  the  ALJ  to  conduct  an 
oral  hearing  concerning  the  claim.  Any 
such  request  for  an  oral  hearing  must  be 
Bled  in  writing  with  the  General  Counsel 
within  fifteen  (15)  days  after  the  Federal 
Register  notice  is  published  under 
paragraph  (d)(2)  of  this  section  and  must 
state  the  interested  person’s  reason  for 
requesting  an  oral  hearing. 

(f)  Referral  of  a  claim  to  the  ALJ. 

Upon  expiration  of  the  fifteen  (15)  day 
period  following  publication  of  the 
Federal  Register  notice  (if  any)  under 
paragraph  (d)(2)  of  this  section,  the 


General  Counsel  will  refer  to  the  ALJ  the 
following  items: 

(1)  The  claim; 

(2)  Any  agency  recommendation 
imder  paragraph  (d)(2)  of  this  section; 

(3)  Any  request,  under  paragraph 

(a)(3)(i)  of  this  section,  by  an  interested 
person  to  submit  evidence  at  a  hearing; 

(4)  Any  request,  under  paragraph 
(a)(3)(v)  of  this  section,  by  an  interested 
person  to  be  admitted  as  a  party  to  any 
hearing;  and 

(5)  Any  request,  under  paragraph  (e) 
of  this  section,  by  an  interested  person 
that  an  oral  hearing  be  conducted. 

§  296.9  Burden  of  proof  and  presumption 
of  causation. 

(a)  Burden  of  proof.  The  claimant  has 
the  burden  to  establish,  by  a 
preponderance  of  the  evidence,  all  facts 
necessary  to  demonstrate  eligibility  for, 
and  the  amount  of.  compensation  under 
this  part,  including,  but  not  limited  to: 

(1)  The  identity  or  nature  of  the  item 
which  caused  the  deunage  to  or  loss  of 
the  fishing  gear  which  is  the  subject  of 
the  claim:  and 

(2)  That  the  item  described  in 
paragraph  (a)(1)  of  this  section  is 
associated  with  oil  and  gas  exploration, 
development,  or  production  activities  on 
the  Outer  Continental  Shelf. 

(b)  Presumption  of  Causation. 
Paragraph  (a)  of  this  section 
notwithstanding,  damages  or  losses  are 
presumed  to  be  caused  by  items 
associated  with  oil  and  gas  exploration, 
development,  or  production  activities  on 
the  OCS  if  the  claimant  establishes  that: 

(1)  The  claimant’s  commercial  fishing 
vessel  was  being  used  for  commercial 
fishing  and  was  located  in  an  area 
affected  by  OCS  oil  and  gas  exploration, 
development,  or  production  activities 
(the  damage  or  loss  need  not  occur  in 
one  of  the  geographic  areas  described  in 
§  296.3(b)); 

(2)  A  report  on  the  location  of  the 
obstruction  which  caused  such  damage 
or  loss,  and  the  nature  of  such  damage 
or  loss,  was  properly  made  under 

§  296.7(a)  within  five  days  after  the  date 
when  su^  damage  or  loss  was 
discovered; 

(3)  There  was  no  record  on  the  most 
recent  nautical  charts  issued  by  the 
National  Ocean  Survey,  NOAA,  or  in 
any  weekly  Notice  to  Mariners  issued 
by  the  Defense  Mapping  Agency 
Hydrographic/Topographic  Center  on  or 
before  the  date  such  damage  or  loss  was 
suffered,  that  an  obstruction  existed  in 
the  immedate  vicinity  where  the  damage 
or  loss  occurred:  and 

(4)  There  was  no  proper  surface 
marker  or  lighted  buoy  attached,  or 
closely  anchored,  to  such  obstruction. 


(c)  Geographic  exclusion  from 
presumption  of  causation.  Damage  or 
loss  occurring  within  a  one-quarter  mile 
radius  of  obstructions  recorded  on 
charts  or  in  a  Notice  to  Mariners,  or 
properly  marked,  as  described  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section,  is  presumed  to  involve  the 
recorded  obstruction. 

§  296.10  Hearings.  [Reserved] 

§  296.1 1  Payment  of  costs. 

(a)  By  person  denying  responsibility 
for  damage.  Any  person  who: 

(1)  Is  notified  by  the  Secretary  of  the 
Interior  under  S  296.8(a); 

(2)  Denies,  or  fails  to  either  affirm  or 
deny,  responsibility  for  the  damages 
claimed:  and 

(3)  Is  found  by  the  ALJ  or  by  a  court  of 
law  to  be  responsible  for  the  damage, 
shall  pay  the  costs  of  the  proceedings 
under  this  part  with  respect  to  such 
claim. 

(b)  By  the  claimant  Any  claimant 
who  files  a  claim  under  this  Part  and  is 
found  by  the  ALJ  or  by  a  court  of  law  to 
be  responsible  for  such  damage,  shall 
pay  the  costs  of  the  proceedings  under 
this  part  with  respect  to  such  claim. 

(c)  By  person  denying  responsibility 
for  damage  and  the  claimant  If  the  ALJ 
or  a  court  of  law  finds  both  the  claimant 
and  a  person  described  in  paragraphs 
(a)  (1)  and  (2)  of  this  section  to  have 
responsibility  for  such  damage,  then  the 
cost  of  proceedings  under  this  part  shall 
be  apportioned  equitably  between  them. 

S  296.12  Appeals. 

(a)  General.  Any  person  who  suffers 
legal  wrong  or  who  is  adversely  affected 
or  aggrieved  by  the  decision  of  an  ALJ 
under  this  part  may,  no  later  than  sixty 
(60)  days  after  the  ALJ  issues  a  decision 
imder  §  296.10(m)  [Reserved],  seek 
judicial  review  of  such  decision  in  the 
United  States  Court  of  Appeals  for  the 
Federal  judicial  circuit  in  which  the 
damage  occurred,  or,  if  such  damage 
occurred  outside  of  any  circuit,  in  die 
United  States  Court  of  Appeals  for  the 
nearest  circuit. 

(b)  Notice.  Any  person  who  appeals  a 
decision  of  an  ALJ  Under  this  section 
shall  so  notify  the  claimant,  the  Chief, 
FSD,  the  General  Counsel,  and  any  other 
party  in  writing  at  the  same  time  the 
appellant  files  an  appeal  with  the 
appropriate  United  States  Court  of 
Appeals.  f 

S  296.13  Payment  of  award  for  claim. 

(a)  Amount  The  Chief,  FSD,  will  pay 
the  amount  of  the  award  certified  in  the 
decision  of  the  ALJ  under  §  296.10(m) 
(Reserved). 

(b)  Area  account  The  payment  will  be 
disbursed  fivm  the  area  account  or 
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accounts  specified  in  the  decision  of  the 
ALJ  under  $  296.10(m)  {Reserved]. 

(c)  Time  of  payment  (1)  No  payment 
«vill  be  made  under  this  section  until  the 
claimant  has  signed  a  subrogation 
agreement  under  §  296.14. 

(2)  No  payment  will  be  made  under 
this  section  if  an  ai^al  has  been  filed 
under  §  296.12. 

9  296.14  Subrogation. 

(a)  Agreement  Before  receiving 
payment  imder  this  part,  a  claimant 
shall  sign  a  subrogation  agreement  in  a 
form  satisfactory  to  the  General  Counsel 
which: 

(1)  Assigns  to  the  Fund  all  rights  the 
claimant  has,  and  might  have,  to 
proceed  against  any  person  for  damages 
with  respect  to  any  part  of  the  damage 
or  loss  for  which  the  award  is  being 
made;  and 

(2)  Provides  that  the  claimant  will 
assist  the  Fund  in  any  reasonable  way 
to  pursue  collection  of  the  subrogated 
rights. 

(b)  Collection  of  subrogated  rights.  In 
those  instances  in  which  it  appears  that 
a  reasonable  chance  of  successful 
collection  exists,  the  General  Counsel 
will  refer  the  subrogated  rights  to  the 
Department  of  Justice  for  collection. 

§  296.15  Computation  of  time. 

Saturdays,  Sundays,  and  Federal 
Government  holidays  shall  be  included 
in  computing  the  time  period  allowed  for 
riling  any  document  or  paper  under  this 
part  (including  the  fiveAlay  report  and 
claim  referred  to  in  §  §  296.7  (a)  and  (c), 
respectively),  but  when  such  time  period 
expires  on  such  a  day,  such  time  period 
shall  be  extended  to  include  the  next 
following  Federal  Government  working 
day. 

Appendix  1 

A.  Freeport  District — ^The  U.S.  Geological 
Survey’s  Freeport  District  incorporates  all.  or 
the  indicated  portions,  of  the  areas 
shown  on  the  following  official  maps; 

1.  OCS  Leasing  Map,  South  Padre  Island 
Area,  Texas  Map.  No.  1  (Approved  July  16, 
1954).  That  portion  seaward  of  the  3-Ieague 
line. 

2.  OCS  Leasing  Map,  South  Padre  Island 
Area,  East  Addition,  Texas  Map.  No.  lA 
(Approved  May  6, 1965). 

3.  OCS  Leasing  Map,  North  Padre  Island 
Area,  Texas  Map.  No.  2  (Approved  July  16, 
1954).  That  portion  seaward  of  the  3-Ieague 
line. 

4.  OCS  Leasing  Map,  North  Padre  Island 
Area,  East  Addition,  Texas  Map.  No.  2A 
(Approved  May  6, 1965). 

5.  OCS  Leasing  Map,  Mustang  Island  Area, 
Texas  Map  No.  3  (Approved  July  16, 1954: 
Revised  October  30, 1961).  That  portion 
seaward  of  the  3-league  line. 

6.  OCS  Leasing  Map,  Mustang  Island  Area, 
East  Addition.  Texas  Map  No.  3A  (Approved 
January  23, 1967). 


7.  OCS  Leasing  Map,  Matagorda  Island 
Area,  Texas  Map  No.  4  (Approved  July  16. 
1954).  That  poBtion  seaward  of  the  3-league 
line. 

8.  OCS  Leasing  Map,  Brazos  Area,  Texas 
Map  No.  5  (Approved  July  16..1954).  That 
portion  seawa^  of  the  3-league  line. 

0.  OCS  Leasing  Map,  Brazos  Area,  South 
Addition,  Texas  Map  No.  5B  (Approved 
September  24, 1959). 

10.  OCS  Leasing  Map,  Galveston  Area. 
Texas  Map  No.  6  (Approved  July  16, 1954). 
That  portion'seaward  of  the  3-league  line. 

11.  OCS  Leasing  Map,  Galveston  Area. 
South  Addition,  Texas  Map  No.  6A 
(Approved  September  24, 1959). 

12.  OCS  Leasing  Map,  High  .Island  Aifea. 
Texas  Map  No.  7  (Approved  July  16. 1954; 
Revised  August  1955).  That  portion  seaward 
of  the  3-league  line. 

13.  OCS  Leasing  Map,  High  Island  Area. 
East  Addition,  Texas  Map  No.  7A  (Approved 
January  23, 1967).  That  portion  seaward  of 
the  3-league  line. 

14.  OCS  Leasing  Map,  High  Island  Area^ 
South  Addition,  Texas  Map  No.TB 
(Approved  September  24, 1950). 

15.  OCS  Leasing  Map,  High  Island  Area, 
East  Addition,  South  ^tension,  Texas  Map 
No.  7C  (Approved  September  24, 1959). 

16.  OCS  Leasing  Map,  Sabine  Pass  Area. 
Texas  Map  No.  8  (Approved  March  7, 1977). 
That  portion  on  the  Texas  side  of  the  Texas- 
Lonisiana  Line  that  is  seaward  of  the  3-league 
line. 

17.  OCS  Official  ProtractionIHagram, 
Cwpus  Christ!  NG 14-3  (Approved  June  5. 
1974;  Revised  January  27, 1976). 

18.  OCS  Official  Protraction  Diagram,  Port 
Isabel  NG  14-6  (Approved  June  5, 1974; 
Revised  January  27, 1976). 

19.  OCS  Official  Protraction  Diagram,  East 
Breaks  NG  15-1  (Approved  June  8. 1973: 
Revised  January  27, 1976). 

20.  (X)S  Official  Protraction  Diagram, 
Alaminos  Canyon  NG  15-4  (Approved  June  5. 
1974;  Revised  March  26, 1976). 

21.  OCS  (}fficia)  Protraction  Diagram, 
Garden  Banks  N(M5-2  (Approved  February 
15, 1973;  Revised  December  2, 1976).  That 
portion  west  of  a  north-south  line  formed  by 
the  east  Hne  of  block  142  at  the  northeast 
corner  and  block  978  at  the  southeast  corner. 

22.  OCS  Official  Protraction  Diagram, 
Keathley  Canyon  NG  15-5  (Approved  June  5. 
1974;  Revised  December  2, 1976).  That  portion 
west  of  a  north-south  line  formed  by  the  east 
line  of  block  10  at  the  northeast  corner  and 
block  978  at  the  southeast  corner. 

B.  Lake  Charles  District — ^The  US. 
Geological  Siuvey’s  Lake  Charles  District 
incorporates  all,  or  the  indicated  portions,  of 
the  OCS  areas  shown  on  the  following 
official  maps: 

1.  OCS  leasing  Map,  West  Cameron  Area. 
Louisiana  Map  No.  1  (Approved  June  8, 1954; 
Revised  July  22, 1954).  ‘liiat  portion  more  than 
three  geographical  miles  seaward  &om  the 
lines  described  in  the  supplemental  decree  of 
the  United  States  Supreme  Court.  June  16. 

1975  (US.  versus  Louisiana,  422  US  13). 

2.  OCS  Leasing  Map,  West  Cameron  Area. 
West  Addition,  Louisiana  Map  No.  lA 
(Approved  November  15, 195%  Revised 
January  30, 1957). 


3.  OCS  Leasing  Map,  West  Cameron  Area. 
South  Addition.  Louisiana  Map  No.  IB 
(Approved  September  8, 1959). 

4.  OCS  Leasing  Map,  East  Cameron  Area. 
Louisiana  Map  No.  2  (Approved  June  8, 1954; 
Revised  August  1. 1973).  That  portion  more 
than  three  geographical  miles  seaward  from 
the  lines  deac^iedin  the  supplemental 
decree  of  the  United  States  Siq>reme  Court 
June  16. 1975  (U.S.  versus  Louisiana,  422  US 
13). 

5.  OCS  Leasing  Map,  Bast  Cameron  Area. 
South  Addition,  Louisiana  Map  No.  2A 
(Approved  Seftiember  8, 1959). 

6.  OCS  Leasing  Map,  Vermilion  Area, 
Louisiana  Map  No.  3  (Apiwoved  June  8, 1954; 
Revised  June  25, 1954;  Revised  Jidy  22, 1954). 
That  portion  more  than  three  geographical 
miles  seaward  from  the  lines  described  in  the 
supplemental  decree  of  the  United  States 
Supreme  Court  June  16, 1975  (U.S.  versus 
Loiusiana,  422  US  13). 

7.  OCS  Leasing  Map  Vennihon  Area.  Sooth 
Addition.  Louisiana  Map  No.  3B. 

8.  OCS  Leasing  Map.  Sabine  Pass  Area. 
Louisiana  Map  No.  12  (Approved  March  7, 
1977).  That  portion  on  the  Louisiana  side  of 
the  Texas-Louisiana  line,  more  than  three 
geographical  miles  seaward  from  the  hne 
described  in  the  supplemental  decree  of  the 
United  States  Supreme  Court.  June  16, 1975 
(U.S.  versus  Louisiana,  422  US  13). 

9.  OCS  Official  Protraction  Diagram. 
Garden  Banks  NG  15-2  (Approved  February 
IS,  1973;  Revised  December  2, 1976).  That 
portion  bordered  on  the  west  by  a  north- 
south  line  formed  by  the  west  line  of  block 
143  at  the  northwest  comer  and  the  west  line 
of  block  979  at  the  southwest  comer  and 
bordered  on  the  east  by  a  north-south  hne 
formed  by  the  east  hne  of  block  80  at  the 
northeast  comer  and  the  east  line  of  block 
1004  at  the  southeast  comer. 

10.  OCS  Official  Protraction  Diagram. 
Keathley  Canyon  NG  15-5  (Approved  June  15, 
1974;  Revised  December  2, 1976).  That  portion 
bordered  on  the  west  by  a  north-south  line 
formed  by  the  west  line  of  block  11  at  the 
northwest  comer  and  the  west  hne  of  block 
979  at  the  southwest  comer  and  bordered  on 
the  east  by  a  north-south  line  formed  fry  the 
east  line  of  blodc36  at  the  northeast  comer 
and  the  east  line  of  block  1004  at  the 
southeast  comer. 

C.  LaFayette  District — The  U.S.  Geological 
Survey's  Lafayette  District  incorporates  all. 
or  the  indicated  portions,  of  the  OCS  areas 
shown  on  the  following  official  maps: 

1.  OCS  Leasing  Map.  South  Marsh  Island 
Area.  Louisiana  Map  No.  3A  (Approved 
August  7, 1959). 

2.  OCS  Leasing  Map.  South  Marsh  Island 
Area.  South  Addition.  Louisiana  Map  No.  3C 
[Approved  September  8, 1959). 

3.  OCS  Leasing  Map.  South  Marsh  Island 
Area.  North  Addition.  Louisiana  Map  No.  3D 
(Approved  April  16, 1971;  Revised  January  18. 
1972).  That  portion  more  than  three 
geographical  miles  seaward  from  the  line 
described  in  the  supplemental  decree  of  the 
United  States  Supreme  Court.  June  16. 1975 
(U.S.  versus  Louisiana,  422  US  13). 

4.  OCS  Leasing  Map.  Eugene  Island  Area. 
Louisiana  Map  No.  4  (Approved  June  8. 1954; 
Revised  July  22, 1954).  Ihat  portion  more  than 
three  geographical  miles  seaward  from  the 
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line  described  in  the  supplemental  decree  of 
the  United  States  Supreme  Court  Jime  16, 
1975  (U.S.  versus  Louisiana,* 422  US  13). 

5.  OCS  Leasing  Map.  Eugene  Island  Area. 
South  Addition.  Louisiana  Map  No.  4A 
(Approved  September  8, 1959). 

6.  OCS  Official  Protraction  Diagram.  Ewing 
Bank  NH 15-12  (Approved  February  15, 1973; 
Revised  December  2, 1976).  That  portion  that 
consists  of  blocks  932,  933,  937, 9M,  975,  976, 
977,  978,  979,  981,  982. 

7.  OCS  Official  Protraction  Diagram.  Green 
Canyon  NG 15-3  (Approved  February  15, 

1973;  Revised  December  2, 1976).  That  portion 
west  of  a  north-south  line  formed  by  the  east 
line  of  block  12  at  the  northeast  comer  and 
the  east  tine  of  block  980  at  the  southeast 
comer. 

8.  OCS  Official  Protraction  Diagram. 

Walker  Ridge  NG  15-6  (Approved  June  5, 

1974;  Revised  December  2, 1976).  lliat  portion 
west  of  a  north-south  line  formed  by  the  east 
line  of  block  12  at  the  northeast  comer  and 
the  east  line  of  block  980  at  the  southeast 
comer. 

9.  OCS  Official  Protraction  Diagram. 

Garden  Banks.  NG  15-2  (Approved  Febraary 
15, 1976;  Revised  December  2, 1976).  That 
portion  east  of  a  north-south  line  formed  by 
the  west  line  of  block  81  at  the  northwest 
comer  and  the  west  line  of  block  1005  at  the 
southwest  comer. 

10.  OCS  Official  Protraction  Diagram. 
Keathley  Canyon  NG  15-5  (Approved  June  5, 
1974;  Revised  December  2, 1976).  That  portion 
east  of  a  north-south  line  formed  by  the  west 
line  of  block  37  at  the  northwest  comer  and 
the  west  line  of  block  1005  at  the  southwest 
comer. 

D.  Houma  District — ^The  U.S.  Geological 
Survey's  Hoiuna  District  incorporates  all,  or 
the  indicated  portions,  of  the  OCS  areas 
shown  on  the  following  official  maps: 

1.  OCS  Leasing  Map.  Ship  Shoal  Area. 
Louisiana  Map  No.  5  (Approved  June  8, 1954). 
That  portion  more  than  three  geographical 
miles  seaward  from  the  line  described  in  the 
supplemental  decree  of  the  United  States 
Supreme  Court,  June  16, 1975  (U.S.  versus 
Louisiana,  422  US  13). 

2.  OCS  Leasing  Map.  Ship  Shoal  Area. 

South  Addition.  Louisiana  Map  No.  5A 
(Approved  September  8, 1959). 

3.  OCS  Leasing  Map.  South  Pelto  Area. 
Louisiana  Map  No.  6  (Approved  June  8, 1954; 
Revised  July  22, 1954;  Revised  December  9, 
1954).  That  portion  more  than  three 
geographical  miles  seaward  from  the  line 
described  in  the  supplemental  decree  of  the 
United  States  Supreme  Court.  June  16, 1975 
(U.S.  versus  Louisiana,  422  US  13). 

4.  OCS  Leasing  Map.  Bay  Marchand  Area. 
Louisiana  Map  No.  6  (Approved  June  8, 1954; 
Revised  July  22, 1954;  Revised  December  9, 
1954).  That  portion  more  than  t^e 
geographical  miles  seaward  from  the  line  ^ 
described  in  the  supplemental  decree  of  the 
United  States  Supreme  Court.  June  16, 1975 
(U.S.  versus  Louisiana,  422  US  13). 

5.  OCS  Leasing  Map.  South  Timbalier  Area. 
Louisiana  Map  No.  6  (Approved  Jime  8, 1954; 
Revised  July  22, 1954;  Revised  December  9, 
1954).  That  portion  more  than  three 
geographical  miles  seaward  from  the  line 
descril^d  in  the  supplemental  decree  of  the 
United  States  Supreme  Court.  June  16, 1975 
(U.S.  versus  Louisiana,  422  US  13). 


6.  OCS  Leasing  Map.  South  Timbalier  Area. 
South  Addition.  Louisiana  Map  No.  6A 
(Approved  September  6, 1959;  Revised  July 
22, 1968). 

7.  OCS  Leasing  Map.  Grand  Isle  Area. 
Louisiana  Map  No.  7  (Approved  June  8, 1954). 
That  portion  more  than  three  geographical 
miles  seaward  trom  the  line  described  in  the 
supplemental  decree  of  the  United  States 
Supreme  Court  June  16, 1975  (U.S.  versus 
Louisiana,  422  US  13). 

8.  OCS  Leasing  Map.  Grand  Isle  Area. 

South  Addition.  Louisiana  Map  No.  7A 
(Approved  September  8, 1959;  Revised  March 
7, 1961). 

9.  OCS  Official  Protraction  Diagram.  Ewing 
Bank  NH  15-12  (Approved  February  15, 1973; 
Revised  December  2, 1976).  That  portion  that 
does  not  include  blocks  932,  933,  937, 938,  975, 
976,  978,  979,  981,  982.  i 

10.  OCS  Official  Protraction  Diagram. 

Green  Canyon  NG  15-3  (Approved  February 
15, 1973;  Revised  December  2, 1976).  That 
portion  east  of  a  north-south  line  formed  by 
the  west  line  of  block  13  at  the  northwest 
corner  and  the  west  line  of  block  981  at  the 
southwest  comer. 

11.  OCS  Official  Protraction  Diagram. 
Walker  Ridge  NG  15-6  (Approved  June  5, 

1974;  Revised  December  2, 1976).  lliat  portion 
east  of  a  north-south  line  formed  by  the  west 
line  of  block  13  at  the  northwest  comer  and 
the  west  line  of  block  981  at  the  southwest 
comer. 

11.  OCS  Official  Protraction  Diagram.  NG 
16-2  (Approved  December  2, 1976). 

12.  OCS  Official  Protraction  Diagram.  The 
Elbow  NG  16-3  (Approved  October  10, 1972; 
Revised  August  1, 1973;  Revised  December  2, 
1976). 

13.  OCS  Official  Protraction  Diagram.  NG 
16-4  (Approved  December  2, 1976). 

14.  OCS  Official  Protraction  Diagram.  NG 
16-5  (Approved  December  2, 1976). 

15.  OCS  Official  Protraction  Diagram.  NG 
16-6  (Approved  June  5, 1974;  Revised 
December  2, 1976). 

16.  OCS  Official  Protraction  Diagram.  St. 
Petersburg  NG  17-1  (Approved  October  10, 
1972;  Revised  December  2, 1976). 

17.  OCS  Official  Protraction  Diagram. 
Charlotte  Harbor  NG  17-4  (Approved 
October  10, 1972;  Revised  December  2, 1976). 

18.  OCS  Official  Protraction  Diagram. 

Mobile  NH  16-4  (Approved  October  10, 1972; 
Revised  December  21, 1977). 

19.  OCS  Official  Protraction  Diagram. 
Pensacola  NH  16-5  (Approved  October  10, 
1972;  Revised  December  2, 1976). 

20.  OCS  Official  Protraction  Diagram. 

Viosca  Knoll  NH  16-7  (Approved  October  10, 
1972;  Revised  Febmary  15, 1973;  Revised 
August  1, 1973;  Revised  December  2, 1976). 

21.  OCS  Official  Protraction  Diagram. 

Destin  Dome  NH  16-8  (Approved  October  10, 
1972;  Revised  August  1, 1973;  Revised 
December  2, 1976). 

22.  OCS  Official  Protraction  Diagram. 
Apalachicola  NH  16-9  (Approved  October  10, 
1972;  Revised  August  1, 1973;  Revised  January 
15, 1976). 

23.  OCS  Official  Protraction  Diagram. 
Mississippi  Canyon  NH  16-10  (Approved 
Febmary  15, 1973;  Revised  December  2, 1976). 

24.  OCS  Official  Protraction  Diagram.  De 
Soto  Canyon  NH  16-11  (Approved  June  5, 

1974;  Revised  December  2, 1976). 


25.  OCS  Official  Protraction  Diagram. 
Florida  Middle  Ground  NH  16-12  (Approved 
October  10, 1972;  Revised  August  1, 1973; 
Revised  December  2, 1976). 

26.  OCS  Official  Protraction  Diagram. 
Gainesville,  NH  17-7  (Approved  October  10, 
1972;  Revised  Decemlmr  2, 1976). 

27.  OCS  Official  Protraction  Diagram. 
Tarpon  Spring  NH  17-10  (Approved  October 
10, 1972;  Revised  December  2, 1976). 
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PRINCIPLES  OF  REGULATIONS  WRITING 
SEMINAR— JANUARY  1980 


WHAT:  The  aim  of  the  seminar  is  to  improve  the  quality 
of  Federal  regulations  by  teaching  how  to  design 
and  draft  clear  regulations. 

The  Principles  of  Regulations  Writing  Seminar 
covers  the  following  concepts: 

1.  Drafting  conventions,  preferred  usage,  the 
rule  of  consistency, 

2.  How  to  arrange  and  organize  your  regulation. 

3.  What  you  can  do  to  make  regulations  easier  to 
read  and  easier  to  use. 

WHO:  Any  Federal  employee  who  drafts  documents  or 

who  reviews  documents  for  substance  that  are 
published  in  the  Federal  Register. 

WHEN:  April  16, 1980 
May  14, 1980 

WHERE:  Office  of  the  Feder£il  Register,  1100  L  Street, 
N.W.,  Washington,  D.C.,  Room  9407. 

COST:  $75  for  each  person. 

HOW:  Each  person  registers  by  sending  a  training 

authorization  form  170  or  the  training 
authorization  form  your  office  uses  to:  Special 
Projects  Unit,  Office  of  the  Federal  Register. 
NARS,  Washington,  D.C.  20480. 

After  receipt  of  an  applicant’s  training  authorization  form. 
Special  Projects  will  mail  the  applicant  a  confirmation 
letter  that  serves  as  an  admission  ticket  to  the  seminar. 
Tuition  will  not  be  charged  for  an  applicant  who  cancels  a 
confirmed  reservation  five  (5)  work  days  before  the  day  of 
the  seminar.  Substitutions  are  permitted  if  the  applicant’s 
training  officer  aproves. 

FOR  MORE  INFORMATION:  Phone  Viola  Wilson 
(202)  523-5240. 


REMINDERS 


The  items  in  this  list  were  editorially  compOed  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  Hst  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

Transportation  Department 

Federal  Aviation  Administration — 

69283  12-3-79  /  Alteration  of  Transition  area:  Dallas-Fort  Worth, 
Tex. 

69284  12-3-79  /  Alteration  of  Transition  area;  Giddings,  Tex. 

66190  11-19-79  /  Alteration  of  Transition  area;  Bowie,  Tex. 

69282  12-3-79  /  Redesignation  of  control  zones  in  Mississippi 

76270  12-26-79  /  IFR  Altitudes;  miscellaneous  amendments 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusiSfi  in  today’s  List  of  Public 
Laws.  A  complete  listing  for  the  first  session  of  the  96th  Congress  was 
published  in  the  Reader  Aid  section  of  the  issue  of  January  17, 1980. 


